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In the District Court of the United States for the

District of Arizona.

C.-3446.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOSE GANDARA, ESTEBAN BORGARO, Jr.,

ANTONIO VALENZUELA, alias CHITO
VALENZUELA, and BISHOP NAVA-
RETTE,.

Defendants.

INDICTMENT.
Vio. Section 37, Federal Penal Code of 1910. Con-

spiracy to Violate Section 13 of the Federal

Penal Code.

United States of America,

District of Arizona,—ss.

In the District Court of the United States, in
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and for the District of Arizona, at the May term

thereof, A. D. 1927.

The Grand Jurors of the United States, im-

paneled, sworn and charged at the term aforesaid,

of the Court aforesaid, on their oath present, that

JOSE GANDARA, ESTEBAN BORGARO, Jr.,

ANTONIO VALENZUELA, alias CHITO VAL-

ENZUELA, and BISHOP NAVARETTE, herein-

after called the defendants, whose full and true

names are, and the full name of each of whom is

other than as herein stated to the Grand Jurors

unknown, each late of the District of Arizona, here-

tofore, to wit, between the 1st day of May, A. D.

1927, and the 20th day of June, A. D. 1927, at a

point near Tucson, Pima County, State and Dis-

trict aforesaid, the exact location of which is un-

known to the Grand Jurors and within the jurisdic-

tion of the United States and of this Honorable

Court, did knowingly, willfully, unlawfully, feloni-

ously and corruptly conspire, combine, confederate

and agree together and with divers other persons,

whose names are to the Grand Jurors unknown, to

commit an offense against the United States, of

America, to wit, the offense of knowingly, wilfully,

unlawfully and feloniously beginning, setting on

foot and providing and preparing the means for

a certain military enterprise to be carried on [1*]

from the State of Arizona, within the United States

of America, against the Territory of a certain for-

eign country, to wit, the Republic of Mexico, with

whom the United States throughout said period of

*Page-number appearing at the foot of page of original certified

Transcript of Record.



United States of America. 3

time were at peace, which said offense is defined by

Section 13 of the Federal Penal Code, that is to

say, at the time and place aforesaid, the said defend-

ants did conspire to set on foot and provide and

prepare the means for an enterprise, having for its

objects the inciting of armed rebellion in the Re-

public of Mexico, of the citizens of said Republic

of Mexico, against the Government and authority

there, and the furnishing of arms, munitions, sup-

plies and money for carrying on and supporting

such rebellion, and an enterprise which was to be

carried on from Tucson, Arizona, aforesaid, by the

said defendants, devising the plan of the same there.

The said conspiracy, combination, confederation

and agreement was continuously throughout all of

the times in this indictment mentioned, in opera-

tion and existence.

OVERT ACT I.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That, in furtherance of said conspiracy, and to

effect the object and purpose thereof, and on or

about the 25th day of May, A. D. 1927, near Tucson,

in the State and District aforesaid, the said defend-

ants, JOSE GANDARA and BISHOP NAVA-
RETTE, did meet with certain Yaqui Indians, and

did urge said Yaqui Indians to band together and

form a warlike enterprise and did urge, exhort and

entice said Yaqui Indians to prepare to enter the

said Republic of Mexico from the said State of Ari-

zona under the leadership of the said JOSE GAN-
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DARA and to make war upon the said Republic of

Mexico.

OVERT ACT II.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That, in furtherance of said conspiracy, and to

effect the object and purpose thereof, and on or

about the 1st day of June, A. D. 1927, at Tucson,

within said State and District aforesaid, the said

JOSE GANDARA did arrange with the said ES-

TEBAN BOGARO, Jr., to order for shipment to

Tucson, Arizona, seventy-five 30-30 caliber Win-

chester [2] rifles for the use of said Yaqui In-

dians, for the purpose of using said rifles as afore-

said, in a revolutionary movement against the said

Republic of Mexico.

OVERT ACT III.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present

:

That in furtherance of said conspiracy, and to

effect the object and purpose thereof, the said ES-

TEBAN BORGARO, Jr., on or about the 6th day

of June, A. D. 1927, at Tucson, in the State and

District aforesaid, and within the jurisdiction of

this Court, placed an order with Dunham, Carri-

gan & Hayden Company of San Francisco, Califor-

nia, for seventy-five 30-30 rifies to be shipped to

Tucson, Arizona, by American Railway Express.

OVERT ACT IV.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present

:

That, in furtherance of said conspiracy, and to
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effect the object and purpose thereof, the said

ESTEBAN BORGARO, Jr., on or about the 9th

day of June, A. D. 1927, at Tucson, in the State

and District aforesaid, and within the jurisdiction

of this Court, called at the office of the American

Railway Express Company in Tucson, Arizona, and

directed that said shipment of rifles be delivered

to the store of the said ESTEBAN BORGARO, Jr.,

in the said city of Tucson, Arizona.

OVERT ACT V.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present

:

That, in furtherance of said conspiracy, and to

effect the object and purpose thereof, the said

ESTEBAN BORGARO, Jr., and the said ANTO-
NIO VALENZUELA, alias CHITO VALEN-
ZUELA, carried and transported from the said

store of the said ESTEBAN BORGARO, Jr., to a

point outside of the city of Tucson, Arizona, twenty-

five of the said 30-30 caliber rifles, which they

caused to be secreted.

OVERT ACT VI.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present

:

That, in furtherance of said conspiracy, and to

effect the object [3] and purpose thereof, the

said JOSE GANDARA on or about the 9th day of

June, A. D. 1927, at Tucson, in the State and Dis-

trict aforesaid, and within the jurisdiction of this

Court, did transport and carry certain ammunition

and cartridges, the exact number and description of

which are to the Grand Jurors unknown, to a point
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outside the city of Tucson, Arizona, the exact loca-

tion of which is to the Grand Jurors unknown,

where same were secreted and stored at his direc-

tion.

OVERT ACT VII.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That in furtherance of said conspiracy, and to

effect the object and purpose thereof, the said

JOSE GANDARA, on or about the 1st day of

June, A. D. 1927, at Tucson, in the State and Dis-

trict aforesaid, and within the jurisdiction of this

Court, did furnish, give and turn over to the said

ANTONIO VALENZUELA, alias CHITO VAL-
ENZUELA, certain money with which to pay for

the said above described 30-30 caliber Winchester

rifles and did instruct said ANTONIO VALEN-
ZUELA, alias CHITO VALENZUELA to pay for

said rifles and to deliver same to a point outside of

Tucson, Arizona.

OVERT ACT VIII.

And the Grand Jurors aforesaid, on their oath

aforesaid, do fui-ther present:

That, in furtherance of said conspiracy, and to

effect the object and purpose thereof, the said

JOSE GANDARA, did between the dates of May
1, and June 20, A. D. 1927, at Tucson, in the State

and District aforesaid, and within the jurisdiction

of this Court, deliver and caused to be delivered at

a certain point outside the city of Tucson, the exact

location of which is to the Grand Jurors unknown,

divers other rifles, to wit: seven 30-30 Winchester
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carbines, Model 1894 rifles; six long barrelled Mau-
ser 7 m. m. rifles ; 7 carbine Mauser 7 m. ni. rifles

;

five 30-30 caliber Winchester octagon barrelled

rifles and approximately four other rifles, the exact

description of which is to the Grand Jurors un-

known.

OVERT ACT IX.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present : [4]

That, in furtherance of said conspiracy, and to

effect the object and purpose thereof, the said

JOSE GANDARA, on or about the 17th day of

June, A. D. 1927, at Tucson, within the State and

District aforesaid, and within the jurisdiction of

this Court, did procure and cause to be procured

certain munitions of war, to wit, certain rifle car-

tridges of 30-30 caliber of 30-40 caliber and of 7

m. m. caliber, the exact number and description of

which is to the Grand Jurors unknown, together

mth certain pro\4sions and did furnish same to

certain Yaqui Indians.

OVERT ACT X.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That, in furtherance of said conspiracy, and to

effect the object and purpose thereof, the said

JOSE GANDARA, between May 1, and June 20,

A. D. 1927, the exact date being to the Grand

Jurors unknown, at a certain point near Tucson,

within said District of Arizona, did arrange plan

with divers persons whose names are to the Grand

Jurors unknown for the organization of certain
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Yaqui Indians into an armed body and did then and

there organize said Yaqui Indians into an armed

body for the purpose of marching from the State

of Arizona, within the United States of America,

to the Republic of Mexico, with the intent then and

there to make war upon the Government of the said

Republic of Mexico, contrary to the form of the

statute in such case made and provided and against

the peace and dignity of the United States of Amer-

ica.

CLARENCE V. PERRIN,
Assistant United States Attorney for the District

of Arizona. [5]

Witnesses examined before Grand Jury

:

John K. Wren. Francisco Felix.

C. M. Orosco. G. V. Hays.

W. E. Jones. C. S. Farrar.

Antonio Molino. A. T. Spence.

A true bill.

M. H. MANSFIELD,
Foreman.

Filed in open court this 9th day of September,

A. D. 1927. C. R. McFall, Clerk. [6]
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[Title of Court and Cause.]

Honorable WILLIAM H. SAWTELLE, United

States District Judge, Presiding.

MINUTES OF COURT—NOVEMBER 10, 1927—
ORDER SETTING CASE FOR TRIAL.

John B. Wright, Esq., United States Attorney,

and C. V. Perrin, Esq., Assistant United States At-

torney, appear for the Government, and James D.

Barry, Esq., Geo. O. Hilzinger, Esq., and T. K.

Richey, Esq., appear as counsel for the defendants

in this case. It is by the Court ordered that this

case be and it is set for arraignment, plea and trial

on November 22, 1927, at 9:30 o'clock A. M. [7]

[Title of Court and Cause.]

MINUTES OF COURT—NOVEMBER 22, 1927—

TRIAL.

This case comes on regularly for trial this day.

John B. Wright, Esq., United States Attorney, and

C. V. Perrin, Esq., Assistant United States Attor-

ney, appear as counsel for plaintiff. The defend-

ant, Jose Gandara, is present in person, with his

counsel, James D. Barry, Esq., and W. H. Fryer,

Esq. The defendant, Esteban Borgaro, Jr., is pres-

ent in person, with his counsel, T. K. Richey, Esq.,

and G. O. Hilzinger, Esq. The defendant, Juan

Navarette, indicted as Bishop Navarette, is present

in person, with his counsel, Messrs. James D. Bariy,

Frank E. Curley and Samuel L. Pattee.
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Whereupon, each and all of said defendants waive

arraignment and each of said defendants pleads not

guilty, which pleas are now duly entered. The de-

fendant indicted as Bishop Navarette, states that

his true name is Juan Navarette, and it is thereupon

by the Court ordered that further proceedings in

this case as to the said defendant be had under his

true name. All parties announce ready for trial.

Gertrude Mason is duly sworn to act as a Court

reporter. A lawful jury of twelve men is thereupon

duly empaneled and sworn to try this case. C. V.

Perrin, Esq., Assistant United States Attorney,

reads aloud the indictment to the jury and states

the plea of not guilty of each defendant to the jury.

The defendants invoke the rule and the following

witnesses are duly sworn and being duly admon-

ished by the Court are excluded from the courtroom,

to wit:

John K, Wren, W. L. Conger,

B. F. Holliday, C. M. Orosco,

W. E. Jones, Lee Caldwell,

Dallas Ford, Fred Ryan,

C. S. Farrar, J. Curry,

Phillip G. Raymond, A. R. Murchison,

P. D. Thornton, Gabriel Miranda.

The following witnesses are duly sworn through a

duly sworn Spanish Interpreter and being duly ad-

monished by the Court are excluded from the court-

room, to wit:

Antonio Molino, Jacinto Felix,

Francisco Felix, Jesus Rivera,

Juan Alvarez, Juana Mendoza,
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Christiano Armento, Faustina Olivas,

Jose Esteban Rivera, Jose Juan Sanchez,

Antonio Coupez, alias Matilde de Baltazar,

Alvarez,

Francisco Valenzuela, Jesus Valenzuela.

GOVERNMENT'S CASE.

The following witnesses, heretofore duly sworn,

are called and examined as follows : John K. Wren,
and after examination, is excepted from the rule;

Antonio Molino and Francisco Felix.

And thereupon the further trial of this case is

ORDERED continued to 9:30 o'clock A. M. on No-

vember 23, 1927, to which time, the jury, being first

duly admonished by the Court, the parties and coun-

sel are excused. [8]

[Title of Court and Cause.]

MINUTES OF COURT—NOVEMBER 23, 1927—

TRIAL (CONTINUED).

The jury and all members thereof, the defend-

ants, and all counsel, are present pursuant to re-

cess, and further proceedings of trial are had as

follows

:

GOVERNMENT'S CASE (Continued).

The examination of witness, Francisco Felix, is

resumed and concluded. Guadalupe Flores is now

dulv sworn and examined through a swora inter-
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preter. The following witnesses, heretofore sworn,

are now called and examined, to wit

:

W. L. Conger. B. F. Halliday.

C. M. Orosco. W. E. Jones.

John J. Farrell is now duly sworn and examined.

Fred Ryan, heretofore sworn, is now called and

examined. A. E. Brown is now duly sworn and

examined as a witness.

Plaintiff's Exhibits, *'A," ''L," "M," ^^N," and

^^O " (all being documentary evidence), and "F,'^

^^G," ''H," "I," ''J," and "K" (being a lot of

guns, ammunition, etc.) are now admitted in evi-

dence.

And thereupon the further trial of this case is

ORDERED continued to 9:30 A. M., November 25,,

1927, to which time the jury, being first admonished

by the Court, the parties and counsel are excused.

[9]

[Title of Court and Cause.]

MINUTES OF COURT—NOVEMBER 25, 1927—

TRIAL (CONTINUED).

C. V. Perrin, Esq., Assistant United States At-

torney, appears as counsel for the United States,

and the jury, and all members thereof, the defend-

ants and all counsel, are present pursuant to recess,

and further proceedings of trial are had as follows

:
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GOVERNMENT'S CASE (Continued).

The following Government witnesses, heretofore

sworn, are called and examined, to wit

:

C. S. Farrar,

Joe Curry,

Jose Esteban Rivera, through duly sworn interpre-

ter.

Jesus Rivera, through duly sworn interpreter.

Faustina Olivas, through duly sworn interpreter.

Jose Juan Sanchez, through duly sworn interpreter.

Jacinta Felix, through duly sworn interpreter.

G. V. Hayes is now called, sworn and examined

as a witness for the Government, and John K. Wren
is recalled for further examination on behalf of the

Government.

Whereupon, it is by the Court ordered that the

jury in this case be, and they are, excused until

Tuesday, November 29, 1927, at 9:30 o'clock A. M.,

and IT IS FURiTHER ORDERED that de-

tained witnesses herein, to wit: Francisco Valen-

zuela and Jesus Valenzuela and Antonio Kupez, be

discharged from custody and paid the lawful fees

for the period of their detention.

Whereupon, the further trial of this case is

ORDERED continued to 9:30 o'clock A. M., on

November 26, 1927, to which time the parties and

all counsel are excused. [10]
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[Title of Court and Cause.]

MINUTES OF COURT—NOVEMBER 26, 1927—

TRiIAL (CONTINUED).

C. V. Perrin, Esq., Assistant United States Attor-

ney, and Carl R. Tisor, Esq., Assistant United

States Attorney, appear as counsel for the Govern-

ment. The defendants and all counsel are present

pursuant to recess and further proceedings of trial

are had in the absence of the jury, as follows:

Each and all of the defendants, Jose Gandara,

Esteban Borgaro, Jr., and Juan Navarette, move

the Court to direct a verdict of not guilty, as to

each and all of the defendants.

The said motions are argued by respective coun-

sel and by the Court taken under advisement, and

the further trial of this case is ORDERED con-

tinued to 9:30 o'clock A. M. on November 29, 1927,

to which time the parties and counsel are excused.

[11]

[Title of Court and Cause.]

MINUTES OF COURT—NOVEMBER 29, 1927—

TRIAL (CONTINUED).

C. V. Perrin, Esq., Assistant United States Attor-

ney, appears as counsel for the Government. The

jury and all members thereof, the defendants and

all counsel are present pursuant to recess, and fur-

ther proceedings of trial are had as follows

:
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GOVERNMENT'S CASE (Continued).

The examination of John K. Wren is resumed
and concluded, and

The Government rests.

The defendants each and all renew their motions

for a directed verdict of not guilty. Whereupon,

it is by the Court ordered that said motion of the

defendant, Juan Navarette, be, and the same is, sus-

tained ; that the motion of the defendant, Jose Gan-

dara, be, and it is, overruled, to which ruling the

said defendant excepts; that the motion of the

defendant, Esteban Borgaro, Jr., be and it is over-

ruled, to which ruling the said defendant excepts.

CASE OF DEFENDANTS JOSE GANDARA
AND ESTEBAN BORGARO, JR.

The defendant, Jose F. Gandara, is sworn and

examined, and the defendant, Esteban Borgaro, Jr.,

is sworn and examined, and the said defendants

rest.

REBUTTAL.

John J. Farrell, heretofore sworn, is recalled for

further examination. And

The Government rests.

The defendants rest.

The defendants, Jose F. Gandara and Esteban

Borgaro, Jr., each renew^ their motions for a di-

rected verdict of not guilty, which said motions are

overruled, to which ruling each of said defendants

excepts.
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And thereupon the further trial of this case is

ORDERED continued to 9:30 A. M. on November

30, 1927, to which time, the jury, being first duly-

admonished by the Court, the parties and counsel

are excused.

[Title of Court and Cause.]

MINUTES OF COURT—NOVEMBER 30, 1927—

TRIAL (CONTINUED).

C. V. Perrin, Esq., Assistant United States Attor-

ney, appears as counsel for the Government. The

jury and all members thereof, the defendant and

all counsel are present pursuant to recess, and fur-

ther proceedings of trial are had as follows

:

GOVERNMENT'S CASE (Continued).

The examination of John K. Wren is resumed

and concluded, and

The Government rests.

REBUTTAL.

John J. Farrell, heretofore sworn, is recalled for

further examination. And
The Government rests.

The defendants rest.

The defendants, Jose F. Gandara and Esteban

Borgaro, Jr., each renew their motions for a di-

rected verdict of not guilty, which said motions are

overruled, to which ruling each of said defendants

excepts.
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And thereupon the further trial of this case is

ORDERED continued to 9 :30 A. M. on November
30, 1927, to which time, the jury, being first duly

admonished by the Court, the parties and counsel

are excused. [12]

[Title of Court and Cause.]

MINUTES OF COURT—NOVEMBER 30, 1927—

TRIAL (CONTINUED).

C. V. Perrin, Esq., Assistant United States Attor-

ney, appears as counsel for the United States. The

jury and all members thereof, the defendants, Jose

Gandara and Esteban Borgaro, Jr., and all counsel

are present pursuant to recess, and further pro-

ceedings of trial are had as follows:

All evidence being in, the case is argued by re-

spective counsel to the jury, and for the Court duly

instructs the jury, and said jury retire in charge

of their bailiffs, officers of this Court first duly

sworn for that purpose, to consider of their verdict.

It is by the Court ordered that the marshal

provide meals and lodging for the jury and bailiffs

at the expense of the United States, until such time

as they are discharged in this case. [13]
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[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 1, 1927—

TRIAL (CONTINUED).

C. V. Perrin, Esq., Assistant United States Attor-

ney, appears as counsel for the United States. The

defendants, Jose Gandara and Esteban Borgaro,

Jr., and all counsel aforesaid, are present pursuant

to recess and further proceedings of trial are had

as follows:

At 10:30 o'clock A. M., the jury return into court,

all members present, and pursuant to the Court's

instructions, return the following verdict as to the

defendant, Juan Navarette:

C—3446.

'^UNITED STATES OF AMERICA,
Plaintiff,

Against

JUAN NAVARETTE, Indicted as BISHOP NAV-
ARETTE,

Defendant.

VERDICT.

We, the Jury, duly empaneled and sworn in the

above-entitled action, upon our oaths, do find the

defendant NOT OUILTY.
CHARLES M. McKEAN,

Foreman. '

'
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And through their foreman report they have
agreed upon a verdict as to defendant, Jose Gan-
dara, and present the following A'crdiet, to wit:

C—3446.

''UNITED STATES OF AMERICA,
Plaintiff,

Against

JOSE GANDARA,
Defendant.

VERDICT.

We, the Jury, duly empaneled and sworn in the

above-entitled action, upon our oaths, do find the

defendant GUILTY in manner and form as

charged in the indictment.

CHARJLES M. McKEAN,
Foreman."

And further report that they have been unable to

agree upon a verdict as to the defendant, Esteban

Borgaro, Jr.

The above verdicts are read and recorded, and

the defendant, Jose Gandara, is by the Court or-

dered committed to the coimty jail of Pima County,

Arizona, to await sentence, and it is FURTHER
ORDERED that the defendant, Juan Navarette

be discharged to go hence without day, and

IT IS FURTHER ORDERED that the jury

shall further deliberate as to the defendant, Esteban

Borgaro, Jr.

At 2:00 o'clock P. M., the defendant, Esteban

Borgaro, Jr., and his counsel aforesaid being pres-



20 Jose Gandara vs.

ent, and C. V. Perrin, Esq., Assistant United States

Attorney, appearing for the United States, the jury

return into court and upon the request of the jury,

counsel for the United States consenting, and coun-

sel for the defendant, Esteban Borgaro, Jr., also

consenting thereto, it is by the Court ordered that

the marshal take the jury to view certain premises

in question in this case, and thereafter, that the

jury return to their room in charge of their bailiff

to resume deliberation as to said defendant's case.

Subsequently, at 5:15 o'clock P. M., the defend-

ant, Esteban Borgaro, Jr., and his counsel being

present, the jury return into court and [14] re-

port they are unable to agree upon a verdict.

It is thereupon by the Court ordered that the said

jury be discharged from the further consideration

of this case and a mistrial entered as to said de-

fendant, Esteban Borgaro, Jr., said defendant to

go on his present bond until the further order of the

Court.

It is FURTHER) ORDERED that the United

States marshal take and safely keep and store in a

convenient place, all arms, ammunition, etc., seized

in this case and introduced in evidence, until the

further order of the Court. [15]

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 2, 1927—

JUDGMENT.

C. V. Perrin, Esq., Assistant United States Attor-

ney, appears for the Government. The defendant,
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Jose Gandara, is present in person with his counsel,

Messrs. W. H. Fryer and James D. Barry, and is

now duly informed by the Court of the nature of

the crime charged in the Indictment herein, to wit

:

Unlawfully and feloniously and corruptly conspir-

ing, combining, confederating and agreeing to-

gether with divers other persons whose names are

unknown, to commit an offense against the United

States of America, to wit : the offense of unlawfully

and feloniously beginning, setting on foot and pro-

viding and preparing the means for a military

enterprise against the Republic of Mexico; and fur-

nishing of arms, munitions, supplies and money

for the carrying on and supporting of armed rebel-

lion in the said Republic of Mexico, of the citizens

of said Republic against the government and au-

thority there, committed between the first day of

May, 1927, and the 20th day of June, 1927, in vio-

lation of Section 37 of the Federal Penal Code of

1910 ; and in conspiracy to violate Section 13 of the

Federal Penal Code; of his arraignment on said

charge and of his plea of not guilty thereto, and of

his trial and conviction thereof by jury.

And no legal cause appearing why judgment

should not now be imposed, the Court renders judg-

ment as follows

:

That the said defendant having been duly con-

victed of said crime, the Court now finds him guilty

thereof, and as a punishment therefor, does now

ORDER, ADJUDGE AND DECREE that said

defendant, Jose Gandara, be imprisoned in the

United States Penitentiary at McNeil Island,
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Washington, for the period of two years, to date

from the date of his delivery to the warden of the

said penitentiary; and fined the sum of One Thou-

sand Dollars ($1,000.00), and that he stand com-

mitted to the said penitentiary until the said fine

is paid or he is otherwise discharged by law, said

commitment in default of the payment of said fine

[16] to date from the expiration of the prison sen-

tences herein imposed upon said defendant.

Upon request of said defendant, IT IS FUE-
THER ORDERiED that said defendant be detained

in the county jail of Pima County, Arizona, until

the said defendant can give bail upon a writ of

error, or until the further order of the Court. [17]

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 3, 1927—

EXAMINATION OF BOND.

On motion of James D. Barry, Esq., counsel for

the defendant, Jose F. Gandara, it is by the Court

ordered that the bond of Jose F. Gandara, for

appearance for trial before this Court, in this case,

executed August 5, 1927, in the sum of Five Thou-

sand Dollars ($5,000.00), with J. C. Etchels and

Leonardo Moreno as sureties, be and the same is

hereby exonerated and discharged. [18]
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[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 3, 1927—
ORDER ALLOWING PETITION FOR
WRIT OF ERROR.

It is by the Court ordered that the petition of the

defendant, Jose Gandara, for a writ of error to the

Circuit Court of Appeals for the Ninth Circuit be,

and the same is hereby allowed. [19]

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 10, 1927—

ORDER, APPROVING AND ACCEPTING
BOND.

It appearing to the Court that the defendant, Jose

Gandara, has tendered bond for costs on writ of

error in this case to the Circuit Court of Appeals

for the Ninth Circuit, in the srnn of Two Hundred

and Fifty Dollars ($250.00), it is by the Court or-

dered that the said bond be and the same is ap-

proved and accepted. [20]

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 10, 1927—

ORDER ACCEPTING BOND FOR AP-

PEARANCE AND RELEASING DEFEND-

ANT FROM CUSTODY.

The defendant, Jose Gandara, now tenders his
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bond for appearance and for the payment of the

fine imposed by the judgment herein pursuant to the

Writ of error allowed and issued in this cause, said

bond being executed on the 9th day of December,

A. D. 1927, with the Union Indemnity Company, a

corporation of New Orleans, Louisiana, as surety

thereon in the sum of Ten Thousand Dollars

($10,000.00) and the Court having examined same,

does now ORDER that the said bond be and it is

hereby accepted and approved and it is

FURTHER ORDERED that the defendant

aforesaid be released from custody upon said bond.

[21]

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 16, 1927—

ORDER EXTENDING TIME TO AND IN-

CLUDING JANUARY 14, 1928, TO FILE
BILL OF EXCEPTIONS.

It appearing by the stipulation attached hereto,

dated December 16, 1927, signed by the attorneys

for the respective parties, that the consent of the

plaintiff has been obtained for the entrance of this

order,

—

IT IS HEREBY ORDERED that the time in

which the defendant may file his bill of exceptions

in the above-entitled cause is extended to and in-

cluding the 14th day of January, 1928.

Dated Tucson, Arizona, December 16, 1927.

WM. H. SAWTELLE,
United States District Judge. [22]
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[Title of Court and Cause.]

MINUTES OF COURT—JANUARY 14, 1928—
ORDER EXTENDING TIME TO AND IN-

CLUDING FEBRUARY 13, 1928, TO FILE
BILL OF EXCEPTIONS.

It appearing by the stipulation attached hereto,

dated January 14, 1928, signed by the attoraeys for

the respective parties, that the consent of the plain-

tiff has been obtained for the entrance of this

order,

—

IT IS HEREBY ORDERED that the time in

which the defendant may file his bill of exceptions

in the above-entitled cause is extended to and in-

cluding the 13th day of February, 1928.

Dated Tucson, Arizona, January 14, 1928.

WM. H. SAWTELLE,
United States District Judge. [23]

[Title of Court and Cause.]

MINUTES OF COURT—FEBRUARY 11, 1928—

ORDER EXTENDING TIME THIRTY
DAYS TO PREPARE, TENDER AND SET-

TLE BILL OF EXCEPTIONS.

For good cause shown, it is ordered that the de-

fendant Jose Gandara be and he is hereby allowed

thirty days additional to the time heretofore al-

lowed within which to prepare, tender and settle

his bill of exceptions herein. [24]
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[Title of Court and Cause.]

MINUTES OF COURT—FEBRUARY 28, 1928—

ORDER OF DISMISSAL.

On motion of Carl R. Tisor, Esquire, Assistant

United States Attorney, it is by the Court ordered

that this case be and it hereby is dismissed as to

the defendants Esteban Borgaro, Jr., and Antonio

Valenzuela, alias Chito Valenzuela, and said defend-

ants' bonds exonerated. [25]

[Title of Court and Cause.]

MINUTES OF COURT— MARCH 12, 1928—

ORDER EXTENDING TIME THIRTY
DAYS TO PROPOSE AMENDMENTS TO
BILL OF EXCEPTIONS.

On motion of C. V. Perrin, Esquire, Assistant

United States Attorney, it is by the Court ordered

that the plaintiff herein be allowed thirty days from

this date within which to propose amendments to

the defendant's proposed bill of exceptions herein.

[26]

[Title of Court and Cause.]

MINUTES OF COURT—APRIL 9, 1928—OR-
DER EXTENDING TIME THIRTY DAYS
TO PROPOSE AMENDMENTS TO BILL
OF EXCEPTIONS.

On motion of C. V. Perrin, Esquire, Assistant

United States Attorney, it is by the Court ordered
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that the plaintiff herein be and is hereby allowed

thirty days in addition to the time heretofore al-

lowed in which to propose amendments to the bill

of exceptions herein ; and it is further ordered that

the time within which said bill may be settled be

and it is extended for said period. [27]

[Title of Court and Cause.]

PETITION FOR WRIT OF ERROR.

To the Honorable District Court:

Now comes Jose Gandara, the defendant herein,

by his attorneys, James D. Barry and W. H. Fryer,

and says that on the 1st day of December, A. D.

1927, during the regular teim of said court, he was

convicted, a verdict of giiilty being rendered against

him in the above styled and numbered cause, and a

judgment was rendered thereon on the 2d day of

December, A. D. 1927, on which date sentence was

pronounced against him, as appears of record, and

that in the said judgment and in the proceedings

had prior thereto, upon the trial of this cause, er-

rors were committed, to the prejudice of this de-

fendant, all of which wiU more fully appear from

the assignment of errors filed with this petition.

WHEREFORE, said defendant, Jose Gandara,

respectfully prays that a writ of error be allowed

in this behalf out of the Honorable United >States

Circuit Court of Appeals for the Ninth Circuit, for

the correction and revision of the errors so com-

plained of, and that a transcript of the record of
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proceedings and papers in this cause, duly authenti-

cated, be sent to the Honorable the Circuit Court

of Appeals for the Ninth Circuit, for the correction

and revision of said errors, and that upon the hear-

ing of this cause before the said Circuit Court of

Appeals it be reversed, as to the defendant Jose

Gandara, and that such other and further orders,

judgments, and [28] decrees be made and en-

tered therein as shall be deemed just in the prem-

ises.

Respectfully submited,

JOSE GANDARA,
Said Defendant.

JAMES D. BARRY,
W. H. FRYER,

Attorneys for Said Defendant.

Writ of error allowed upon the foregoing petition

this 3 day of December, A. D. 1927.

WM. H. SAWTELLE,
U. S. District Judge.

[Indorsements] : Filed Dec. 3, 1927. [29]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

The above-named defendant, Jose Gandara, by

his attorneys, in connection with his petition for

writ of error, makes the following assignments of

error, which he alleges occurred in the trial of said

cause

:

1. Because the Court erred in overruling the
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defendant's exception to the Court's charge for its

failure to charge the jury upon the defendant's

theory of defense that if a military enterprise or

expedition had been begun or set on foot in Mexico,

and the acts alleged to have been done by the de-

fendant were done in a conspiracy in connection

with such an expedition, then he should be ac-

quitted.

2. Because the Court erred in refusing to give

to the jury defendant's special requested instruc-

tion No. 1, submitting defendant's theory of de-

fense to the effect that if the jury believed that a

military expedition had been already begun or set

on foot in Mexico and the members thereof had

come to the United States for ammunition and sup-

plies with the purpose and intention to return to

Mexico, and that the defendant conspired to furnish

arms and ammunition to such expedition, he would

not be guilty of an offense under the charge as laid

in the indictment, said requested instruction read-

ing as follows

*' Gentlemen of the Jury:

*'The jury are instructed, if prior to the commis-

sion of any of the acts charged in the indictment, a

revolution or revolt of the Yaqui Indians was in

existence in the Republic of Mexico in which armed

forces of the said Indians were in conflict with the

military [30] forces of the Mexican government,

and if members of such armed forces of the Yaqui

Indians came to the United States for the purpose

of securing munitions of war and provisions, and

then returning to rejoin the forces of such Indians
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in Mexico, and the defendant Gandara furnished

ammunition or provisions only for such Indians

as had come from Mexico, and intended to return to

Mexico, and not to recruit or secure other Indians

to go to Mexico, then such furnishing of ammuni-

tion and provisions would not constitute either a

military enterprise or a military expedition as those

terms are used in the statute of the United States

on which this prosecution is based, and the defend-

ant, Gandara, would not be guilty of beginning,

setting on foot, or furnishing means for any mili-

tary expedition or military enterprise, and a con-

spiracy merely to furnish ammunition and provi-

sions to Yaqui Indians who had come from Mexico

and were intending to return to Mexico under the

circumstances above mentioned, would not be an

offense against the United States."

Which special requested instruction was refused

by the Court, to which action the defendant then

and there excepted, and said requested instruction

was marked refused and ordered filed.

WHEREFORE, defendant prays that on account

of said errors he have a reversal of the Judgment

of the Court.

JAMES D. BARRY,
W. H. FRYER,

Attorneys for Defendant.

[Indorsements] : Filed Dec. 3, 1927. [31]
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ORDER FIXING AMOUNT OF BAIL BOND
AND BOND FOR THE PAYMENT OF THE
FINE ASSESSED BY THE COURT.

It appearing to the Court that a wi'it of error has

been sued out in this case by the defendant, Jose

Gandara, returnable to the United States Circuit

Court of Appeals for the Ninth Circuit, from the

judgment made and entered by this Court on the

2d day of December, A. D. 1927

;

And it appearing that the United States Attor-

ney has no objection, it is therefore ordered and

decreed that the defendant, Jose Gandara, be ad-

mitted to bail pending said writ of error; that the

said defendant, Jose Gandara, be so admitted to

bail in the sum of Ten Thousand Dollars ($10,-

000.00), conditioned as required by law and the

rules and orders of this Court; and that upon the

filing of said bond, which shall contain a provision

for the payment of the fine assessed against the de-

fendant if the judgment of this Court is affirmed,

stay of execution is hereby granted pending the de-

termination of this said writ of error, said bond to

be approved by this Court.

Done in open court this 3d day of December,

1927.

WM. H. SAWTELLE,
United States District Judge.

[Indorsements] : Filed Dec. 3, 1927. [32]
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[Title of Court and Cause.]

Hon. WILLIAM H. SAWTELLE, Judge.

ORDER FIXING AMOUNT OF COST BOND.

It is ordered by the Court that the cost bond in

this cause to be executed by and on behalf of the de-

fendant, Jose Gandara, be and the same is hereby

fixed at the sum of Two Hundred and Fifty Dol-

lars.

WM. H. SAWTELLE,
United States District Judge.

[Indorsements] : Filed Dec. 3, 1927. [33]

COST BOND.

KNOW ALL MEN BY THESE PRESENTS:
That we, Jose Gandara, as principal, and Union In-

demnity Company, a corporation organized and ex-

isting under the laws of the State of Louisiana, and

having its principal office at New Orleans, La., as

surety, are held and firmly bound unto the United

States of America in the full and just sum of Two
Hundred Fifty Dollars ($250.00), to be paid to the

United States of America, to which payment well

and truly to be made we and each of us bind our-

selves, our successors, heirs, executors and adminis-

trators, jointly and severally by these presents.

Sealed with our seals, and dated this 9th day of

December, in the year of our Lord, one thousand

nine hundred and twenty-seven.
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WHEREAS, at the regular November Term,

1927, of the United States District Court for the

District of Arizona, sitting at Tucson, Arizona, in

a cause pending in the said court, wherein the

United States of America was plaintiff and Jose

Gandara w^as defendant, and numbered C.—3446 on

the criminal docket of said Court a verdict of guilty

was rendered against the said Jose Gandara and

judgment and sentence were pronounced thereon on

the 2d day of December, A. D. 1927, and the said

Jose Gandara has obtained a writ of error allowed

in open court to the United States Circuit Court of

Appeals for the Ninth Circuit, for the revision of

alleged errors and to reverse the judgment in said

cause, and has filed his application for writ of error

and assignment of errors in the office of the Clerk

of said court to reverse the judgment in the above

styled and numbered cause, and has procured the

issuance of a citation directed to the United States

of America, citing and admonishing them to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit to be holden at San

Francisco, California, within thirty days from the

date thereof.

NOW, THEREFORE, the condition of the above

obligation is such that if the said Jose Gandara

shall prosecute said writ of error to [34] effect

and answer all damages and costs if he may fail to

make this plea good, then the above obligation to be

void ; else to remain in full force and effect.

JOSE GANDARA, (Seal)

Principal.
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UNION INDEMNITY COMPANY, a Cor-

poration. (Seal)

By FRANK A. PEYTON, (Seal)

Its Attorney-in-fact.

Witness

:

JAMES D. BARRY.

Approved this 10 day of December A. D., 1927.

WM. H. SAWTELLE,
United States District Judge.

[Indorsements] : Filed Dec. 10, 1927. [35]

BOND FOR APPEARANCE.

KNOW ALL MEN BY THESE PRESENTS:
That we, Jose Gandara, as principal, and Union In-

demnity Company, a corporation organized and ex-

isting under the laws of the State of Louisiana,

and and having its principal office at New Orleans,

La., as surety, are held and firmly bound unto the

United States of America in the full and just sum

of Ten Thousand ($10,000.00) Dollars, to be paid

to the United States of America, to which payment

well and truly to be made, we bind ourselves, our

heirs, executors, administrators and successors,

jointly and severally by these presents.

Sealed with our seals and dated this 9th day of

December, in the year of our Lord, one thousand

nine hundred and twenty-seven.

WHEREAS, lately at the November Term, A. D.

1927, of the District Court of the United States for

the District of Arizona, in a suit pending in said
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court, between the United States of America, plain-

tiff, and Jose Gandara, defendant, a judgment and

sentence was rendered against the said Jose Gandara

and the said Jose Gandara has obtained a writ of

error from the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the judgment

and sentence in the aforesaid suit and a citation di-

rected to the said United States of America, citing

and admonishing the United States of America to

be and appear in the United States Circuit Court of

Appeals for the Ninth Circuit, at the city of San

Francisco, California, thirty days from and after

the date of said citation, which citation has been

duly served.

NOW, the condition of the above obligation is

such that if the said Jose Gandara shall appear in

person or by attorney in the United States Circuit

Court of Appeals for the Ninth Circuit, on such

day or days as may be appointed for the hearing of

said cause in said Court and prosecute his writ of

error, and shall abide by and obey all orders made

by the said United States Circuit Court of Appeals

for the Ninth Circuit, in said cause, and shall sur-

render himself in execution of the judgment and

sentence appealed from as said Court may direct,

if the judgment and sentence against him shall be

affirmed or the writ of error [36] or appeal is

dismissed, and further, if said judgment and sen-

tence against him shall be affii-med or the writ of

error or appeal is dismissed, he shall pay in full the

fine of One Thousand Dollars ($1,000.00) assessed

against him ; and if he shall appear for trial in the
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United States Court for the District of Arizona, at

Tucson, Arizona, on such day or days as may be ap-

pointed for a retrial by said District Court, and

abide by and obey all orders made by said Court,

provided the judgment and sentence against him

shall be reversed by the United States Circuit Court

of Appeals for the Ninth Circuit, then the above

obligation to be void, else to remain in full force,

virtue and effect.

JOSE GANDARA, (Seal)

UNION INDEMNITY COMPANY, a Cor-

poration. (Seal)

By FRANK A. PEYTON, (Seal)

Its Attorney-in-fact.

Witness

:

JAMES D. BARRY.

Approved: Dec. 10, 1927.

WM. H. SAWTELLE,
Judge of the United States District Court for the

District of Arizona.

[Indorsements]: Filed Dec. 10, 1927. [37]

[Title of Court and Cause.]

STIPULATION EXTENDING TIME TO AND
INCLUDING JANUARY 14, 1928, TO FILE
BILL OF EXCEPTIONS.

It is hereby stipulated and agreed that the de-

fendant's time in which to file his proposed bill of

exceptions in the above-entitled cause be, and the
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same hereby is, extended to and including the 14th

day of January, 1928.

It is further stipulated and agreed that an order

to this effect may be entered herein without further

notice to the parties and that defendant have the

same right to file said bill of exceptions within the

time stated with the same force and effect as though

said matter had been done and performed hereto-

fore.

Dated December 16, 1927.

CLARENCE V. PERRIN,
Assistant United States District Attorney.

JAMES D. BARRY,
W. H. FRYER,

Attorneys for Defendant.

[Indorsements]: Filed Dec. 16, 1927. [38]

[Title of Court and Cause.]

STIPULATION EXTENDING TIME TO AND
INCLUDING FEBRUARY 13, 1928, TO
FILE BILL OF EXCEPTIONS.

It is hereby stipulated and agreed that the de-

fendant's time in which to file his proposed bill of

exceptions in the above entitled cause be, and the

same hereby is, extended to and including the 13th

day of February, 1928.

It is further stipulated and agreed that an order

to this effect may be entered herein without fur-

ther notice to the parties and that defendant have

the same right to file said bill of exceptions within



38 Jose Gandara vs,

the time stated with the same force and effect as

though said matter had been done and performed

heretofore.

Dated January 14, 1928.

United States District Attorney.

JAMES D. BARRY,
W. H. FRYER,

Attorneys for Defendant.

[Indorsements] : Filed Jan. 14, 1928. [39]

[Title of Court and Cause.]

DEFENDANT'S REQUESTED INSTRUCTION
TO THE JURY No. 1.

(1) The jury are instructed, if prior to the com-

mission of any of the acts charged in the indict-

ment, a revolution or revolt of the Yaqui Indians

was in existence in the Republic of Mexico in which

armed forces of the said Indians were in conflict

with the military forces of the Mexican Govern-

ment, and if members of such armed forces of the

Yaqui Indians came to the United States for the

purpose of securing munitions of war and provi-

sions, and then returning to rejoin the forces of

such Indians in Mexico, and the defendant Gandara

furnished ammunition or provisions only for such

Indians as had come from Mexico, and intended to

return to Mexico, and not to recruit or secure other

Indians to go to Mexico, then such furnishings of

ammunition and provisions would not constitute
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either a military enterprise or a military expedition

as those teims are used in the statute of the United

States on which this prosecution is based, and the

defendant Gandara would not be guilty of begin-

ning, setting on foot, or furnishing means for any

military expedition or military enterprise, and a

conspiracy merely to furnish ammunition and provi-

sions to Yaqui Indians who had come from Mexico

and were intending to return to Mexico under the

circumstances above mentioned, would not be an

offense against the United States.

[Indorsements]: Filed Nov. 30, 1927. [40]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REiMEMBERED that on the 22d day of

November, 1927, at a regular and stated term of the

United States Court for the District of Arizona,

before the Honorable William H. Sawtelle, Judge

of the above-entitled court, the issues joined in said

cause came on to be tried by said Judge and a jury

impanelled and sworn to try the issues in said cause.

The Government was represented by John B.

Wright, United States Attorney, and Clarence V.

Perrin, Assistant United States Attorney, and the

defendant, being present in person, was represented

by W. H. Fryer and James D. Barry, his attorneys.

The indictment being read to the jury by counsel

for the Government and a plea of not guilty thereto

having previously been entered by the defendant,
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thereupon the following further proceedings were

had herein, to wit:

TESTIMONY OF JOHN K. WEENN, FOR THE
GOVERNMENT.

JOHN K. WRENN was called by and as a wit-

ness for and on behalf of the Government and was

first duly sworn and testified substantially as fol-

lows:

Direct Examination.

My name is John K. Wrenn, and I am a special

agent of the Department of Justice, and have been

so engaged about ten years, and was engaged in that

capacity during the months of May and June of

this year. [41—1]

I know Esteban Borgaro and Jose Gandara, but

I do not know Juan Navarette. I have been ac-

quainted with Borgaro since about June 9th, when I

met him at his store on Meyer Street, this city.

Before June 9th, we had received information from

the Los Angeles office of the Bureau of Investigation,

and acting on that information I came from El Paso

to Tucson and shortly after my arrival, I saw eight

cases of guns down at the Southern Pacific Depot be-

ing unloaded from an express-car on to an express

truck, and I inspected the cases and saw that they

were guns, the same being marked "Winchester,"

and on top of the boxes was the San Francisco firm

name, something like Hayden & Company. The boxes

were addressed to this Company, and on the boxes

was also, "Notify E. Borgaro, Jr., Tucson, Arizona."
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(Testimony of John K. Wrenn.)

That was about between eight and ten o'clock in the

morning when I saw the guns on the truck. At
that time I had Mr. Caldwell, Border Patrol In-

spector, with me and he assisted me, and before the

cases were unloaded from the express-car, Mr.

Borgara came up close by us and walked by the

express-car. I didn't know his name at that time.

I later identified him as the defendant here. Then

he went away [42—^2] and came back and was

around the platfoim, and about that time the guns

were put on the truck by the express employee and

he started to the express office, and Mr. Borgaro

walked by and stopped near the express truck.

Then I knew I had to watch these particular guns

and Mr. Caldwell and I were still together and we

saw Mr. Borgaro go away and then, later, return

in a car. His return was not very long after he had

been there before—probably half an hour. He went

away, came back and went into the express office,

and then came out and went away. I went into the

express office and talked to Mr. Orosco, one of the

clerks there, and to Mr. Jones, the delivery man,

who, I think, was the man that unloaded the rifles

from the express-car on to the truck and took the

cases of rifles to the express office or warehouse;

later, Mr. Jones loaded the rifles on to the express

wagon and left. He was driver for the Express

Company. He left in his wagon and went down the

street and then turned to the left and later, drove

to a side door of Mr. Borgaro 's store; I was there

when he got there and I saw that. I was there
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when he drove up, and this driver, with the as-

sistance of some of the men, delivered the eight

cases of guns inside of the store. That's all I saw

at that time—that the rifles were delivered to Mr.

Borgaro's place of business, which is located on

Broadway & Meyer Streets in Tucson—41 Meyer

Street, I believe.

In the evening later, I talked to Mr. Borgaro

about the rifles. I didn't see anything more of him

until then. This was the first conversation I had

with him regarding the guns, and he made a free

and voluntary statement to me at that time. I left

Mr. Borgaro's place in the morning, after delivery

of the guns was made by the express driver. I

saw eight cases of guns delivered to his store. I

came back to the store later to look at the guns that

were in his store, and all the cases were there, but

several of them had been opened and the guns were

not there. This was the same day the delivery was

made. The empty cases that I saw at his store

were some of the same cases that I had seen un-

loaded to the truck at the depot platform. The

guns from these particular cases were gone—some

of them were there [43—3] and some were gone.

The empty wooden boxes were in the store, and I

observed the mark on those boxes and identified

them as being the same cases I had previously seen

at the depot.

Acting on information I received, I went to Mr.

Borgaro's store and part of the guns were gone, as

I said before. I talked to Mr. Borgaro, and after
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that I found some of the guns had been taken away
and I talked to Mr. Borgaro; I made efforts to

locate the lost guns. I was with Mr. Caldwell and
Mr. Farrell and Mr. Borgaro, and Mr. Borgaro

took us to a place out by an arroyo, close to what is

called Millville.

I went back to the store in the evening; that is, I

got out and went in and when I went in I asked if

Mr. Borgaro was there and they said, "No." There

was a lady there who spoke and said that he had

taken the children, or some young folks, to dinner.

Well, I returned in the evening and Mr. Borgaro

was there. I asked Mr. Borgaro if he had received

the shipment of eight cases of guns, and he said,

**Yes, sir." I said, "Where are the guns?" He
says, "Why, they are all there in the cases," and

we found part of the cases—some of the cases had

been opened and the guns, part of the guns were

gone. I said, "Mr. Borgaro, what became of the

guns, the balance of these guns?" He says, "Well,

some of them were sold here, sold them right here."

I said, "Well, now, here is a man"—pointing to

Mr. Farrell—"who saw you take, with another man,

some of the guns away in a car," I said. Well, and

then I said further, "All I want to know is what

became of the guns, who received the guns, and if

you turned them over to any persons who were not

entitled to them," and after some parley he said,

"Well, I delivered them to a house." I said, "Well,

would you mind showing us the house?" and he

said, "Well, all right," and we got into a car, Mr.
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Caldwell, Mr. Borgaro, Mr. Farrell and myself,

and drove out, we will say, south of town, and after

some short distance he said, "Well, I didn't deliver

them to a house,—the guns—I took them out here

some distance, across the tracks, near a place called

Millville." And I said, "Of course you will take

me to that placed' and he said he would and we

got out in an arroyo, out, I will [44—4] say, in

that direction (indicating) from Millville, and he

says, "Here in this arroyo is where I delivered the

guns with this other man." I asked him, "Do you

know the other man? Do you know his name, the

man who was with you at the time of delivery?"

He said, "Well, I don't know him." I said, "Who
did you deliver the guns to?" "I don't know;

there was about eight or twelve men in the truck

and I delivered them at this spot, at the arroyo

here, along about—sometime before you came to the

store." Well, before going out there, we talked

the matter over with reference to the guns, how
many he sold, and he said, "Well, out of that ship-

ment I delivered to the parties"—he didn't know

their names, he delivered twenty-five, thirty-five

rifles out of this particular shipment ; that four more

guns belonging to him, that he had sold out of his

store, to someone he did not know^ who; that some

time previous to the date of this delivery a man
came to his place, a Mexican—he didn't know his

name—and told him that he wished to buy a num-
ber of guns, and that this man was with another

man, and the party who ordered the guns and said
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he would take the guns up to seventy-five or a hun-

dred, told him that he would take them if he could

get them, and that the man who ordered the guns

designated the man who was with him when he

ordered the guns as the man to receive the guns

when they were delivered by Mr. Borgaro or given

to him by Mr. Borgaro; and some two days before

the guns came from San Francisco, the place where

he said he ordered them from the party or the agent,

or man designated by the purchaser to receive the

guns from Mr. Borgaro, came on several occasions

and insisted on the immediate delivery of the guns

;

that when the guns came, or about on the same day

that the guns came from Fl*isco,—the day that he

delivered the twenty-five to the twelve men or eight

men in the truck—^previous to his delivery, that this

agent of the purchaser had come, insisting upon the

delivery of them. That this man's coming there

and insisting on the delivery of the guns, he said

that he became kind of uneasy about it and figured

that probably there was something wrong and the

guns might be for fighting purposes. He stated

further, at one time, that he had his money tired up

into the purchase of the [45—5] arms, that he

had been to the Southern Arizona Bank & Tmst

Company and had made arrangements for the pay-

ment of these guns and that he had ordered the

guns from a man by the name of Mr. Conger, who

was said to be—whom he thought to be or was said

to be an agent or salesman for the company from

whom the guns were purchased ; that the fellow, the
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agent of the purchaser of the guns, at that time he

delivered, insisted upon delivery of them, that he

had his money tied up into it to a certain extent

by borrov^dng from the bank to pay for the guns,

and the fellow insisted upon delivery outside of

the store, and he thought, v^ell, it v^as best to de-

liver them; that he did deliver them, the twenty-

five guns, out of the shipment, and when he reached

the spot, out at this place—the arroyo near Mill-

ville,—^he realized then again, or further, that the

guns were for revolutionary purposes.

Borgaro said he ordered the guns from a sales-

man, who I later learned was Mr. Conger, the sales-

man for this particular company in San Francisco.

Borgaro said that he asked this salesman, ''Well,

what about the embargo on arms and ammunition?"

and he said the salesman advised him that he didn't

believe there was an embargo on ammunition; that

he could sell these guns one or two at a time by

delivery at the store, or delivering bona fide sales.

As to whether he stated what embargo he meant,

we discussed the situation in Mexico and the em-

bargo on ammunition, and I told him that the em-

bargo on ammunition was still in effect, and I in-

ferred that he meant the same thing.

I had another conversation with Borgaro at his

store on the same day, and Mr. Caldwell was pres-

ent. Mr. Borgaro, during our conversation, said

the party or parties purchasing the guns had said

that they would take some twenty or twenty-five

thousand rounds of 30-30 cartridges and presumed
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they would go with the guns, and that he had or-

dered, or had coming, twenty or twenty-three or four

thousand rounds of 30-30 cartridges.

As I said before, the guns were gone when we got

out to see the arroyo, so there was no guns there,

and I could not see any signs where a delivery had
been made—no signs of a truck or footprints [46—
6] around in the sand there. Borgaro had stated

to me the manner in which the guns had been de-

livered by him. He said that he put them in his

car and that this party, whose name he did not

know, went with him and they went out to the

arroyo and when they reached there, the truck was

in the arroyo and the parties got out of the truck,

with the man who was in his car with him, and

took the guns out of his car and put them into the

truck, and that he went on and left the truck there

and didn't see them any more.

I looked very closely out there, and I wanted to

give Mr. Borgaro the best of it, and I couldn't find

where there had been any tracks of persons there,

or of twelve men, or of any men. I didn't find any

sign there. The country there was a kind of a

sandy desert country with greasewood around in a

small arroyo there, and the wagon road crossing

the arroyo and running in a kind of north and

south direction. Mr. Caldwell and Mr. Farrell were

with me at the time—and Mr. Borgaro also—and

we examined the ground very carefully. I didn't

see Borgaro any more mitil the next day. When

the ammunition came, I went up and looked at it.
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It was twenty-three thousand rounds of cartridges

that he said had come from El Paso which had been

shipped to him. At that time I had a conversation

with him and as to who was present—^Mr. Cald-

well was there on several occasions and the last

time that I talked to Mr. Borgaro with reference

to anything was when Mr. Mills, Deputy United

States Marshal went there to take these cartridges

as well as the guns—at the previous time, the guns

and, later, the cartridges, on a search-warrant.

This conversation was the day following the day

that Mr. Mills was there, I think. I do not recall

what was said; it was with reference to the guns

and to the cartridges there. That conversation was

at Bogaro's store. He was not under arrest at

the time until the Marshal put him under arrest

later. I know that the guns had been moved down-

stairs, the balance of the shipment of guns had

been moved down in his basement and the empty

boxes were placed in the basement. I cannot say

if the ammunition had been moved or not. It was

in the store, but if it was upstairs or downstairs,

I am not sure. The arms were taken in charge by

the [47—7] United States Deputy Marshal, and

both arms and ammunition were stored in a place

down at the old El Paso and Southwestern Depot,

the Border Patrol, in one of the rooms there.

As to the defendant, Gandara, I have been really

well acquainted with him since about—along about

the 22d of June. I have seen Mr. Gandara in El

Paso quite often before that, but I was not real
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well acquainted with him hefore then. On the 22d

of June, I met him at the depot in El Paso and we
went on the train together, coming from El Paso to

Tucson. Mr. Hayes, Mr. Gandara and myself

were in the same coach sitting together, chatting

along. In that conversation we talked about dif-

ferent things, and we discussed the Mexican situa-

tion and the revolutionary situation and the Yaquis,

and we were talking about the Yaquis particularly,

and the movement. During our conversation, Mr.

Gandara said that he was in sympathy with the

movement of the Yaquis, was in sympathy with

them and in sympathy with the cause, and things

to that effect. He spoke of being among them

and having visited them in Tucson on several oc-

casions at a previous time, and that he attended

several of their meetings—sort of get-together meet-

ings. In other words, he would visit them. He

spoke of one occasion when he was at a meeting

of the Yaquis and while he was there Alfonso de la

Huerta came there and made a talk to the Yaquis

and kind of ridiculed Gandara with reference to his

going on visits to the Indians, and told the Yaquis

that Gandara was no good and things to that effect.

That was, I judge, on the 22d of June, we got here

on the morning of the 23d, and we separated—Mr.

Hayes and myself went to the Border Patrol, and I

don't know where Mr. Gandara went. Later,

probably the evening of the 24th, Mr. Hayes and

myself and Mr. Johnnie Farrell, Border Patrol In-

spector, went out to Mesquital, which is an Indian
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village on the Santa Cruz River, south of town, six

or seven miles. I went out there in a car with

Mr. Hayes and Farrell, and we went to the house

of an old Indian by the name of Antonio Molino

at one of the houses at Mesquital, and there we saw

Mr. Gandara. He was there in his car—^he was out,

but the car was inside of the yard of old man Mo-

lino's place. This was in the daytime. We had

a conversation [48—8] with him then. Well, I

met him, of course, again, and I asked Mr. Gandara

what he was doing there, and he said, ''Well, you

know what has happened ? You know it. " I said,

"Yes." "Well," I said, "I was surprised at you."

Of course, we talked of the seizure of ammunition

and guns made by the boys on the 22d at that par-

ticular place, Molino 's place and the other Indians

living around, and Mr. Gandara, of course, ex-

pressed himself and says, "Well, it is too bad," he

said; "I am naturally for the Yaquis, in sympathy

with them," and he said, "What are you going to

do with me?" I said, "Mr. Gandara, I am not an

arresting officer; I will have to take the matter

up with the United States Assistant Attorney and

the best thing I can do is to meet you to-morrow

some time," which was agreed upon, and we talked

about the rifles that was seized there, and the cart-

ridges, and he said, "Well, all of that was mine,"

and he said, "Of course, the rifles that was taken

before in this part of the country here from the

Yaquis were guns that I had given them, that I had

furnished them, as well as the cartridges and the
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provisions which you will find here, which the men
have found here, I gave to them; and the guns in

question, why, they were bought by me, and I had

a man by the name of Chito Valenzuela—he was my
man—to make these deliveries here; those de-

liveries that I did not make, and I don't believe

you found all of it," he said, "I am pretty sure."

I said, "Well, I didn't find it; the Border Patrol

found it; I found part of it one time,"—that is,

relating to the arms and ammunition. He later

made a statement as to where he secured these arms

and ammunition. We talked quite awhile aromid

Gandara's car, and in the yard, and I spoke up

saying there was a quantity of provisions in the

house, and he said, "Well, that had been taken from

them." I told him, "No," that I didn't think so;

that it had been called to my attention by the boys,

that they had left some provisions in the house of

Molino and some of the other houses, probably.

"Well," he says, "The guns—some are new and

some are old ; some of the guns are new and some of

the guns are old, but I have furnished to these

people both the new guns and the ammmiition for

the new and the old guns." Then the [49—9]

conversation came up about him going back to town

and I didn't see any more of him until next morning

—probably ten o'clock or about that time. He was

in town here, I think, down at the Border Patrol.

I can't recall all who were present, but I would say

that Mr. Gray and Mr. Caldwell and probably Mr.

Farrell were there. I am not sure Mr. Gray was
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there. I believe Mr. Hayes was, and while Mr.

Gandara was there, we went over the same thing

—

about the same line of conversation, and then from

there we went up to town and we talked part of the

time. He made a statement down at the Border

Patrol and went on to tell about furnishing the

Yaquis with arms and ammunition, provisions and

different things for making the trip into Mexico,

and said that he was to lead them, and that they

intended to go on probably a Sunday before that,

but something came up with reference to some of

them not being ready to go, and that he intended to

go with them within a short time after his arrival

here, and, of course, the officers finding the guns

and ammunition, detaining a number of the Yaquis,

had prevented his going with them. That was all

the conversation with reference to what he had to

do with them at the time. I had a conversation

with him later during the same day, on the street

going up to the Western Union office. Just he and

I were present. We continued talking about the

movement. The question of the guns came up,

where they came from, and Mr. Gandara said,

*'Well, I bought those guns from a man named

Borgaro," or ''From the owner of a store down

here, Borgaro; I talked to him and he told me that

he would get the guns in Tucson, at a previous

time; I talked to him about getting the guns; that

he was unable to get the gims here, and later he

ordered them; that I designated a man named

Chito Valenzuela who is a Yaqui Indian, to receive
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and pay for the guns; that is, the rifles that were
found out there, the new guns as well as the guns
that was not delivered, and—" he says, ''I think

that Chito has paid him for the guns; anyway, I

gave him money to pay for the guns, that is, the

full amount ; all of the guns, the seventy-five or the

eight cases of rifles, and that—" "And inasmuch

as that only twenty-five, or a part of them, was de-

livered [50—10] out to the Indian village, and

'Chito paid for all of them, because I gave him the

money to pay for them. Chito Valenzuela is his

name."

TESTIMONY OF ANTONIO MOLINO, FOR
THE GOVERNMENT.

ANTONIO MOLINO was thereupon called by

and as a witness for and on behalf of the Gov-

ernment, he having previously been sworn, and

testified substantially as follows:

Direct Examination.

My name is Antonio Molino. I am a Yaqui, and

live at Mesquital, where I have lived fourteen years.

I was living there during the months of May and

June, 1927.

I saw the defendant, Gandara, during the month

of May or June at my house in Mesquital. I have

also seen defendant. Bishop Navarette, at Mes-

quital at Chico Feliz's place. They were there be-

cause that was the place where I lived. Now, I

am a poor man ; I have to work. This Chito came
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up to my house. Chito's full name is Antonio

Valenzuela. As to whether he is known by any

other name, we tried to call him Chito from his

boyhood days and still call him Chito. With Chito

was a man named Miguel, with a Yaqui. First,

Gandara came to my place. Bishop Navarette was

present at that time, and was within hearing of the

conversation. The Bishop was there, and he says to

us, "Boys, I want to tell you something." Bishop

says, "Here Gandara brought me here." "I know

him since he was a child or a boy—and I want to

tell you something else," he says. "Now, this Gan-

dara, when he goes to fight, I want you to go with

him." The Bishop says for us to go with Gandara.

"Now," he says, "I want you to go with this Gan-

dara to opposite side." "Now," he says, "If this

Gandara does not do the right thing, hang him to

the highest post you can find." (The record shows

that the acting interpreter was here excused and a

new interpreter called and the . examination was

again begun, and the witness was asked to first tell

what Jose Gandara said, to which the witness re-

plied:) "The word that I have given here, they

are all written down there. " (The witness was here

admonished by the Court to tell it again, to which

he answered:) "All that he said to us before must

be written down there. I cannot state there now.

There is no lie there."

The same day that Gandara came there with Chito

Valenzuela [51—11] and Miguel Mantuma, he

told them to go with him and say that as soon as
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he got to the river with the rest of the Yaquis that

he could fix everything up down there. He said

that if he could fix everything up in a good way with

the rest of the Yaquis that he would come back.

Mr. Gandara said to the Yaquis to come with him
down to the Yaqui River, and after he got down
there with him, if he would fix everything up all

right, that he would come back this way. That is

what his statement was. After Gandara talked—

I

am awful old man, of the age I have got, I said, I

made a remark to the rest of the Yaquis, that don't

seem very good to me. He said, "I don't know."

And then I made the remark there might be some-

thing happen in this affair, and then Chito and

Miguel with the matter, and they said, "You beat

me with those words that you said."

Bishop Navarett came there afterwards, but he

could not get what he wanted with us. As to

whether or not Gandara came back to Mesquital

again, he comes there every once in a while,—he

came back after the time I have told you about,

looking for me.

I have testified that Bishop Navarette and Gan-

dara went down to Mesquital—you have it in writ-

ing now. Bishop Navarette told us to go with Mr.

Gandara ; that he was there because our people was

down there in war, fighting and killing people, and

then, for you fellows to go with him; myself not.

I were not going, but those fellows that were around

there. Myself, I live there. I could not go—but

I was hearing anyway. If we don't do that to de-
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fend ours for ourselves, if we don't follow this

religion, he says, "You Yaquis will all be smashed

down all the time—all the time smashed—smash

you down. If we do that, we go down and start

a war, and then we clean up everything and then

we can live in peace down there.
'

'

After all got through talking, at the conversation

I have just related, we were all there together,

these women that were here this morning were also

there, about thirty there together, and then the

Bishop got up and made some kind of remarks,

religion remarks, to bid us good-ibye. Gandara was

there at the same time [52—12] the Bishop was

there. As to whether Gandara said anything to

the Yaquis down there, while the Bishop was there

he didn't say anything to those Yaquis that came

from Sonora. He talked to Chito and to Valen-

zuela and that other Yaqui, he says and he was

fixing everything up with them. Gandara made a

remark while the Bishop was there, not to me, but

to the rest of the Yaquis that was there; he says,

"When we get down there and we have victory, all

the lands down in the Yaqui River will be left the

same way as they were before." When that re-

mark was made, the Bishop was not present. As to

what Gandara said while the Bishop was there, I

have told you all that he said. He said, "Boys, if

we don't join together"—that's the first word he

says, and then, " If , " he says, well, if you ask fifteen

or twenty questions like you have been asking me

here, I can't say anything, because you have got
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it all down there what I have said before. As to

what Gandara said in the presence of the Bishop

at Mesquital, he said, "Kill Mexicans"—that's all

he said. Bishop Navarette and Gandara came to-

gether in a car and nobody else was with them, and

they stayed, more or less, about an hour. That

night that they were there, they said they had to be

at Nogales the next morning, and they left there

that night. They were there together only one

time.

As to whether Chito and Gandara first came there

together, who are they? I don't know them. This

Gandara—well, you asked Gandara before. Yes,

they came there together. I didn't say that I didn't

believe in that enterprise, or that there would be

nothing doing. And then they left and the Bishop

never came there no more.

As to whether Chito and Gandara came first—yes,

they were there all the time. Then afterwards Gan-

dara and the Bishop came together. He couldn't

get nothing out of us unless he brought the priest,

and they went away and brought that priest.

I saw Borgaro once at Mesquital when he brought

the rifles. Antonio Valenzuela came with Borgaro

at the time he brought the rifles. I was irrigating

when he came. As to whether I saw them there

with the rifles at the time they brought them I was

eating my dinner at eleven o'clock that day. I saw

Borgaro at the time he came. He [53—13] had

thirty rifles. I know what those rifles were to be

used for. They were to be used to get up a war and
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fight Mexico. At the time they brought the rifles,

Chito said there were fifty rifles more and these

thirty rifles that they had taken down there. He
said, at the time they brought the rifles, that they

were going to raise a war with the Yaquis. Them
Yaquis were around in my house there and were

Yaquis like me, and when they come to my house I

have got to give them something to eat, and the

remarks that was made was that the rifles was to

go and fight Mexicans in Mexico with. At that time

Esteban was with Chito and that is all. And Chito

said to me, "Compadre, here is a rifle," and I said,

"Not compadre—not in my house." "To set them

over there," he says. As to whether Chito made

any statement at the time he came down there with

the rifles with Borgaro, he said nothing more than

that he was coming back with more rifles. Chito

said that the man that is over there gave the money

to buy those rifles. I mean Joe Gandara. Gandara

told me that he gave the money to buy the rifles

with and Chito also told me that Gandara had fur-

nished the money for the rifles.

Cross-examination.

I cannot tell you how old I am. I was fifteen

years of age when I came here, and I registered

here in the city hall forty-five years ago, and have

been here all the time ever since. I never went back

there no more. I have lived in Tucson all the time.

I have been over at Palo Alto, and am well ac-

quainted with Stewart and all them fellows over



United States of America. 59

(Testimony of Antonio Molino.)

there and the ranchers. As to whether or not I

have been opposed to all Yaqui revolutions in Mex-

ico—since September of last year—what war could

I agree to? I am here. I don't want to leave here.

I want to live here without doing anybody any

harm. I have been opposed to this movement that

had been started to send Yaquis down in Mexico

ever since this thing about Gandara started, which

was on San Juan's Day, the 24th of June. As to

whether my house is a rendezvous for all of the

Yaquis that came out of Sonora early in April or

May of this year—they came to different [54—14]

places, not only to my house. A great many of them

came to my house. I am a poor, hardworking

Yaqui. You think to believe him some general or

something down there, but I am not. I cannot work

now because I am hurt. I am injured. It has

been about three months since I worked. It is not

a fact that I quit working since I gave my testi-

mony at the preliminary hearing in this cause, nor

that since that time I have been drawing money

from the Border Patrol that came from the Mexican

Consul. They don't give me any money. There is

no one that has given me a five cent piece. As to

where I get my money to live on for the past three

months, I have a boy to provide for me. His name

is Felipe Molino.

I know a Yaqui Indian woman named Lupe

Mendibles who lives on the road from Mesquital,

over to 6th Avenue. I talk with her all the time.

She is my comadre. I never told her that I was
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getting $2.00 a day from the Mexican Consul for

this testimony. I didn't tell her a word. I never

told her I was to get money for the testimony I

was to give here.

All the world knows that a large force of Yaquis

—

about one hundred and fifty in number—came over

from Mexico along in April and May of this year,

and as a matter of fact I know that those Yaquis

came up from Mexico in order to get a supply of

ammunition to take back to the other forces of

Yaquis in Sonora, and that was their purpose in

coming here, and they were going back again.

Bishop Navarette didn't come to my house. He
went to Chico Feliz's house, and Chico Peliz was

there and a crowd of about thirty-five Yaquis who

had come up from Sonora to receive this ammuni-

tion. There was about thirty-five Yaquis in my
house, and I was harboring these people there my-

self. I was harboring them because of sympathy

and the way they looked. Their clothes were all

torn and ragged and things like that. A great

many of them were working right there. I don't

know if they were working for money to get ammu-

nition to take back to Mexico. I did testify here

that I knew that they were gathering up cartridges,

and I knew it because they were going to give us

some. At our home in Mexico we could not live;

we can [55—15] not own our homes. There is

no way for us to own our homes. If we go to

work and raise one or two or three cows, then the

Government comes in and takes it away from us.



United States of America. 61

(Testimony of Antonio Molino.)

If we raise a hundred sacks of grain, it would be all

taken away. It is not a fact that these people

came here to consult with these Yaquis in Tucson.

They were brought here by Juan Frias—these
Yaquis that were down around my house there,

they were living there—Juan Frias had them there.

I had nothing to do with the movement at all. I

had nothing to do with Gandara or anybody. I

went over to Chico Feliz's house every time Gandara

came there, to hear and observe what was going on,

and I was suspicious, like it happens now, that

nothing happened. All the Yaquis that were there

have not gone back to Mexico. They are there. I

don't think any of the Yaquis who were there the

night that the Bishop spoke, are here. I think

they were over in Phoenix or somewhere else.

On the night when the Bishop went there, the

Bishop came with Gandara and talked for about

five minutes and all he said was that he had known

Gandara for a number of years and that Gandara

was a good, honest man, and that is the substance

of what he said there. He didn't say any more.

I cannot state to you what date or what time it

was when Borgaro and Chito Valenzuela went there,

because I am not a person that has been studying

and am not educated, but I saw him there one day

at eleven o'clock. My compadre, Chito or Antonio

Valenzuela was with Borgaro. I don't know where

Valenzuela is. I have never seen him since the

time they took the rifles away from us. I don't

know how many rifles they got. They never got
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any at my house. They got rifles from different

houses. I didn 't know that those rifles were buried.

They buried them. They dug some of the rifles out

of the chicken-house in my house, but I didn't know

they were buried. I didn't bury them there at my
house. I don 't know who buried them there. Those

fellows that had the new rifles, they must have left

those rifles there. I was there when they dug the

rifles up. They got me up there and they brought

me here to court. They brought me on this side

first, and then they took me down to the Border

Patrol. [56—16]

I have known Borgaro since he married Don

Wesa's daughter. I have never been dealing with

him, and never bought any ammunition at all from

him. The automobile he came in was a big car.

I don't know what color, and I don't know anything

about cars. I was eating at that time. I couldn't

pay any attention to the color of the car. I was

paying attention to my eating. I came from my
work and had to get back and get to my work again.

While they were unloading the guns, I was inside

in my house eating. I saw them unloading the

guns, and I told them that they were unloading

there, not to unload them there, to unload them

somewhere else. Chito was sitting in the car smok-

ing a cigar. As to who helped unload the guns, a

woman went to take them and wanted to take them

in my house, and I told them not to take any in my
house, to take them over there. That woman's

name was Lola, but I don't remember her last name.
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She is not here to-day, she is gone to Marana. Lots

of the boys helped, but they are not here now. The
boys of Chico Feliz were there. They are not here.

Francisco Feliz was not working. I don't think

he was there at the time those guns were unloaded.

I don't think Juan Alvarez was there, because I

didn't see him there. I think Jose Rivera was

there. He was carrying some guns. I don't know
if I saw him there. They took them over towards

Chico 's—on the other side of Chico 's place. I

don't know what they were going to do with them.

I don't know if Antonio Cupas was there. I didn't

see him. As to whether Francisco Valenzuela was

there—that poor fellow don't know anything. I

don't know that they brought him here.

As to whether I ever talked to the Mexican Consul

about this case, or talked to him a little while ago

out here in the hall at noon, I don't even know if that

is the Mexican Consul or not. I don't know who the

Mexican Consul is, and I don't even know him by

his spots. I don't know anything about his spots.

The first person I talked to about what I knew in

this case was Mr. Perrin, the Assistant United

States Attorney. I talked with only one Friday

evening, and with those two men along about San

Juan's Day. Every time they brought me here, I

have talked with them. [57—17] I have been here

to talk this thing over three times.

As to how many conversations I had with Mr.

Gandara out there at Mesquital, every time that he

talked with me I had a conversation with him.
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When he didn't talk to me, I don't talk to him.

As to how many times he did talk to me, I have no

pencil to put down the times he spoke to me, but

every time he speaks to me I speak to him, and he

told me he wanted to go down with these Yaquis

who were returning to Mexico. That is about all

that he did tell me. No more. That is all what he

told me. What I have seen—is no more.

Redirect Examination.

In answer to Mr. Hilzinger's question, that when

the Bishop was down there, he didn't say any more

than that Gandara was a good fellow; what I have

said is true. What I have stated on direct examina-

tion about the Bishop talking to the Yaquis in refer-

ence to going to Mexico to fight is correct. That is

the truth. And what I stated on direct examination

as to what Gandara said about going down to Mexico

and fighting is correct. That is true.

TESTIMONY OF FRANCISCO FELIZ, FOR
THE GOVERNMENT.

FRANCISCO FELIZ was thereupon called by

and as a witness for and on behalf of the Govern-

ment and was first duly sworn and testified substan-

tially as follows

:

My name is Francisco Feliz. I am a Yaqui

Indian. I do not know how long I have been in

the United States. I came here when I was seven

years old. I came to Tucson, and I have not left

Tucson. I was around Tucson during the months
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of May and June, 1927. I know Jose Gandara, and
I saw him during the months of May or June, 1927,

at my house at the Scotch Farms. He was not

doing anything there. He came there to see the

Yaquis that had arrived from Sonora. Chito Valen-

zuela came with him. Gandara told the Yaquis,

who came from Mexico, that he was going to help

them, and that conversation was held in the presence

of Chito. I have never seen Jose Gandara at any

other place.

Q. Did you ever see this man who is seated over

here. Bishop Juan Navarette? A. Yes, sir.

Q. Where did you see him?

A. I saw him at my house. [58—18]

Q. What was he doing out there?

A. He came there to talk to a number of Yaquis.

Q. Was Jose Gandara there at the time he was

there? A. Yes, sir.

Q. And were they out of hearing of each other?

A. There were some people there.

Q. And what was said at the time by Bishop

Navarette ?

A. He said to come with— He said to go with

him, that he would help him.

Q. To go with who? A. With Gandara.

Q. And what did he mean when he said, "Go with

him and he will help you?

Mr. CURLEY.—We object.

The COURT.—Objection sustained.

Q. Did he say anything else?
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A. He was going to help him for the Yaqui

River, to make peace down there.

Q. And was the Bishop talking about that ?

A. Yes.

Q. And now, what did Gandara say ?

A. He says he was going to go with him to the

Yaqui River.

Q. What did he say he was going to do down

there at the Yaqui River?

A. He was going down there with him, to put

them down in peace, so they could be settled down,

put them all down in peace.

Q. Did he say how he proposed to put them down

in peace? A. No, sir.

Q. Did he say how he was going to get down to

Mexico 1

A. He was going to walk with them to Mexico.

Q. Was he going to take anything with him?

A. He was going to take some rifles.

Q. Did he say what he was going to do with those

rifles ?

A. They were going to help themselves with those

rifles, because the government was at war down

there.

Q. And did they say what they were going to do

with the rifles? [59—18a]

A. They were going down to fight against the

government.

Q. What government?

A. Mexican government.
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Q. Did he say this in the presence of Bishop

Navarette ?

A. No, he didn't say, but he said it afterwards.

Q. Did he say anything of this kind when Bishop

Navarette was present?

A. When Bishop Navarette went out he said it.

Q. Was Bishop Navarette there at any time that

he talked about going down to Mexico?

A. Yes, sir.

Q. What did Gandara say about going to Mexico

while the Bishop was there ?

A. When the Bishop was not there, he didn't

say anything. After that, Gandara said he was

going to go along with the other men to Mexico.

Mr. HILZINGER.—We object. He said he

didn't say anything.

The COURT.—Repeat the question and let him

answer again.

Q. (Repeated by reporter.)

A. To tell the truth, I don't remember what he

said or what happened.

Q. Do you know what he was talking about at

the time ?

Mr. HILZINGER.—Who?
Q. Do you know what Gandara was talking

about at the time ?

Mr. CURLEY.—At what time?

Q. At the time the Bishop was there?

Mr. HILZINGER.—He said he didn't say any-

thing at the time the Bishop was there.
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A. I don't remember what he said; I said a little

while ago what he said.

The COURT.—Was the Bishop there when he

said that?

Mr. PERRIN.—Yes, sir. [60—18b]
I have never seen the defendant, Borgaro, out

at the village, but I have seen him here at his store,

but not around Mesquital at any time. I know
there were some rifles taken down at Mesquital,

but I don't know who took them. I was not present

when they were taken down there. I was at my
work. I was just coming from my work when

Gandara came there with the ammunition, but I

don't recall the date. I think it was in June, after

San Juan's Day. As to how long after, I don't

understand that question what you asked me before,

last San Juan's Day, he says. It was before San

Juan's Day. When he brought the ammunition

down there, he was by himself. He came in his

car. I didn't comit the ammunition. I couldn't

tell how much there was. He had it in sacks, and

I didn't count the sacks. There was a small

amount, I could not tell how much. The sacks were

full. Gandara hid the ammunition right on the edge

of the bank of the river. That is, [61—19] the rest

of the Yaquis that were there, they took the ammu-

nition and hid it. I was in my house and had nothing

to do with the ammunition. I saw them hide it.

The Yaquis and not Gandara hid the ammunition.

Gandara came there and got oif his car and told

them he had ammunition for them. I heard him
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say that, but he didn 't say where he got the ammuni-

tion.

(Adjournment was here taken until 9:30 A. M.,

November, 23d, when the same witness resumed the

stand.)

I understood every question that was asked me
here last night. I testified that the Bishop came

down to my place, which is over here towards the

Scotch Farms Ranch, that is, at Mesquital. The

Bishop did talk to someone at Mesquital. He talked

to several that were there. I heard him talk. He
told those Yaquis that came from the Yaqui River

that he was going to help them. He said he was

going to help them any way he could and was going

to help them over there in their own country. He
said he was going to help them by working for

them so they could be in peace and to go down and

be in peace. That is all he said right there. That

he was going to go over there and make peace so

they could all live happy. As to how he said he

was going to make peace, he said any way he could.

That is all that I heard. Nobody has been down

to the village talking to me in the last few days.

The Bishop said he was going to give them arms

and ammunition and everything so they could go

back. He said that in his talk to the Yaquis.

Gandara was with him then. I have not stated that

I saw some guns delivered at Mesquital. I never

saw Esteban Borgaro at Mesquital at any time. I

have seen Chito Valenzuela at Mesquital. He would

come there with Gandara. They had a talk there,
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but I don't remember at this moment what they

said. I have heard Gandara talk about guns and

ammunition. He said he was going to give the

Yaquis some ammunition, but he didn't say how
much. He said the ammunition was to be taken

down to Sonora, that the Yaquis were going to take

it and he was going to go along with them. He
said he was going along with them. The Mexican

government were fighting with the Yaquis and they

were going there with the Yaquis to talk for the

Yaquis, going to use this ammunition to talk with.

Chito never said anything about [62—20] going

to Mexico. He was at Mesquital with Gandara,

when Gandara told the Yaquis about going to

Mexico.

Cross-examination.

I have been here since I was seven years old. I

live out at this place, Mesquital; I do not speak

English. This place Mesquital is right on the side

of the road and right between the road and the

Santa Cruz river-bed, and there is a lot of mesquite

there. The village consists of three or four houses

and I live in one of them and Antonio Molino and

Juan Alvarez and the others live just a little bit

aside. My house is about thirty feet from Antonio

Molino 's. It is not one hundred feet. I haven't mea-

sured it; it may be. This house of mine is a meet-

ing place for the Yaquis who came out of Sonora

along in April or May of this year, and my house

was a meeting place for the Yaquis in May of this

year. As to how many of those Yaquis were there
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that came up from Sonora. There were several. I

didn't count them. I think there were probably

fifty all together. I didn't count them. There may
have been one hundred. And they would meet quite

frequently at my house. They came to my house

because they were Yaquis and I let them stay at

the house for the reason that they were hard up

and I let them stay there and harbored them in my
house. And these men had been engaged in a revo-

lution in Sonora prior to the time they came up

there and they were after them. They had been

fighting before they came here and they were right

after them. They came up here for the purpose of

getting arms and ammunition to take back and go

back and fight. That is true; they didn't come be-

cause they w^anted to come. Juan Frias told me

that he had a company here that was going to fur-

nish him all of that stuff and that is what they

came up here for—to get that stuff and go back

and fight. Some of those Yaquis have gone back

—

a few^ of them ; I have not counted how many are left

here now\ They have got scattered around. No-

body ever asked me to go down and fight during

this period. The truth of the matter is that these

men came up from Mexico and they had been en-

gaged in a revolution there and some of them have

went back. I was arranging these [63—21] meet-

ings down at my house. I did not call anybody.

As I said before, they came there very hard up,

very poor, and they knew that these people came

there and they came over there. There were not
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forty men, but there were about fifteen and they

lived at my house, waiting until they got some

clothes to get out. As to whether they were to go

back to Mexico, some of them remained here, but

I did not count them.

Molino was there the night the Bishop came. He
was over at his house. They came first to Molino 's

house and then from Molino 's house they came over

to my house. The Bishop stayed about half an

hour and he talked all that time. That was outside

of the house. Right there he told them he was

going to help them. He told them to go with him

and he would give them peace, so they could live in

a quiet way and that Mr. Gandara was going along

with them, and that is all I can remember. I re-

member everything, but what does not happen you

cannot remember. As a matter of fact the Bishop

went there and told these Yaquis that he wanted

to see them in peace in Mexico, and that is all that

he said, and it took him a half an hour to say that.

Grandara spoke there that night, but when the

Bishop was there he didn't do any talking. It was

after the Bishop was there that Gandara did the

talking, and Gandara then told them not to be

afraid of him, to go with him, and that is all Gan-

dara said. He talked a little while. Molino was

there then. Gandara did not talk at all while the

Bishop was there. I am a Catholic. Gandara

stayed there after the Bishop left and the substance

of what Gandara said there was that he was going

along with the Yaquis and he was going down there
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to help the Yaquis. I know that the Yaquis had

been in revolution for a long time against the Mexi-

can government. The Mexican government had

taken their lands from them, and they were trying

to get back what was theirs and that is what those

men who came to my house had been fighting for

down there. He said they followed them around

wherever they hid themselves; they have got to

help themselves some way. This meeting when the

Bishop was there was before San Juan's Day. I have

not seen any [64—22] of these gentlemen here

with ammunition and guns except Grandara and he

had ammunition. I never saw the Bishop with any

guns or ammunition, and I never saw Borgaro with

any guns or ammunition. As a matter of fact, the

Bishop did not say anything about furnishing arms

and ammunition to the Yaquis. It was Gandara

who said that.

I have talked to no one about this case. I do not

know the Mexican Consul at all. No one has paid

me for coming here. I always worked for Manning,

but I am not w^orking for him now, right now I am
not working. I quit working about two weeks ago.

I was working for Mr. Nichols and they called me
over here and I had to come here. I always occu-

pied myself at work, and when this thing came up

and happened in my house, they carried me from

one place to another around here. I have not talked

this matter over with Molino—I talk what I see

—

that is all, what I see. Molino did not tell me to

be here and be sure and tell here that the Bishop
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said that he would furnish arms and ammunition to

the Yaquis. Molino never told me anything. He
is an old man and I hardly ever talk to him. I

never have talked with Molino about this case at

all. We talked about some other matters. I live

in my house and he is in his own house. The truth

is I don't know the Mexican Consul, and he has

never talked to me about this case. I have talked

to Mr. Wrenn a good deal about the case; when I

come here I talked to him and Molino was present

when I talked to Mr. Wrenn. As to whether or not

Mr. Wrenn told me what to say down here, no, he

didn't. We know what to say.

Redirect Examination.

Did I state, in answer to your question, that the

Bishop told me he would furnish arms and ammu-

nition? I don't remember if I have said that in

direct examination. Owing to the fact that I am
a Catholic I am afraid to say anything against the

Bishop. I kind of hesitate to say anjrthing against

anybody for the reason that I am here now. They

just carry me about, back and do\sTi. I don't want

to be here at all.

That is the reason that I am not telling all about

what happened down there—I have said all that I

can remember. I have told Mr. Hilzinger, counsel

for defendant, that they had not talked [65—23]

to any of the Yaquis down there except the ones

who were going back to Mexico. All the Yaquis

that were in the village heard the Bishop's words.
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Three of us living in the village had lived there

before the others came out of Mexico. Myself and

Antonio Molino and Juan. Altogether there were

four Yaquis that lived in the Mexican village and

now there are two more living there. At times the

Bishop talked to me there at my house, and those

that lived around there, they would listen. No, the

Bishop never talked to me personally, myself; I

went away and when they said that the Bishop was

coming there, I came back there to where the Bishop

was. As to whether he talked to anybody person-

ally, he talked to some of them there. He didn't

pay no particular attention to which one. He
talked to several of them around there. The Yaquis

said the Mexican government had taken the lands

away from the Yaquis, that they are up in the

mountains—they are after them, right after them

all the time. Mr. Gandara didn't say anything

about the government taking any lands away from

him and the Bishop didn't say anything about the

government taking any lands away from him. I

didn't hear anything about the Bishop down there

at the village saying that he had any grievance of

any kind against the Mexican government.

TESTIMONY OF aUADALUPE FLORES, FOR
THE GOVERNMENT.

GUADALUPE FLORES was thereupon called by

and as a witness for and on behalf of the Govern-

ment and was first duly sworn and testified sub-

stantially as follows:
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My name is Gruadalupe Flores. I am a Yaqui. I

live over here on 29th Street. I have been living

here for a short time. I was living in the United

States during the months of May and June, 1927.

Before that I was here a long time. I was down

at the Yaqui village near Mesquital during the

month of May or the month of June, 1927. While

I was down there I saw Bishop Navarette at Mes-

quital, the man sitting there. Someone came down

to Mesquital with him. I know who it was that

came with him. I have seen this man sitting there,

before (indicating Mr. Gandara). I saw him at

Mesquital. He was there at the time the Bishop

was there. Referring to Jose Gandara, the man

there, he was there. He was there at the time the

Bishop was there [66—24] at Mesquital. As to

whether Jose Gandara and the Bishop came to Mes-

quital together, during the night I didn't know

them, but they were there. I heard the Bishop,

Bishop Navarette, say something to the Yaquis at

Mesquital. Bishop Navarette stated to the Yaquis

that he wanted to help them. He said some things.

In regard to wanting to help the Yaquis, he was

going to help them so they would go down to Mexico

and fight, for we could not, we were tired out and

the people would not go, because they were tired.

That is all I heard. As to whether Bishop Nava-

rette said anything about furnishing arms and am-

munition to the Yaquis, he says that he wanted to

help them, to give them his hand to help them to

fight the cause. The Bishop said he wanted to fur-
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nish ammunition and guns, so we could go down and

help them fight the cause out. He said we were

to fight with the Mexican government. We were

going down to fight with the Mexican government

—

just we were long in the Yaqui River and we

were going back there with him. That man sitting

there, Jose Gandara, said something to us about

furnishing us with rifles and ammunition. He
talked to us about rifles and ammunition at Mes-

quital. That is all. I don't know any more.

Cross-examination.

I have been here a short time. I was one of the

Yaqui Indians who came from Mexico in April or

May. And I came on the American side. I was

not picked up by the Border Patrol and taken to

Nogales. Twenty-two men came with me. They

were not picked up by the officers along the line;

they didn't pick us up. We came right to Tucson,

twenty-two of us. And we were not apprehended or

put in jail at all. We came up here for rifles and

ammunition. We had been fighting in Mexico on

the Yaqui River. We had been fighting there a

long time. Five years. I, myself, had been fight-

ing for five years. There are some thousands of

Yaquis up in the mountains in Sonora. More than

about two or three thousand, and the Mexican gov-

ernment has been taking their land away in the

Yaqui Valley and that is the reason we were fight-

ing. There have been several Yaquis fighting for

the last year or so down toward the last, in the

mountains. A great number. This rebellion of the
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Yaquis has been going on in Mexico for a long time,

over sixty years. [67—25] I came to Tucson be-

cause I have my family here in Tucson. The other

twenty-two men were coming here to work; they

have got their families here. I didn't say a while

ago that I was going back to fight. As to whether

the other men were going back to fight, they were

working; I don't think they will go back no more.

They didn't intend to go back at the time they came

in. I don't know if they were going back, or not.

I wasn't going back. As to what I was doing at

that meeting, at Mesquital, I have my family

there at Mesquital; I was living there. I just

moved here lately, over to this other Yaqui vil-

lage down here. As to who I was living with in

Mesquital at the time of the Bishop's visit there, I

was working for Mr. Nichols and I had my family

at Mr. Nichols' house. I did not live at Mr.

Nichols' house, I was living in the same land that

belongs to Mr. Nichols. As to whether I wasn't

living at Mesquital, it is the same place there, he

says, right next. I was living with Molino. Mo-

lino is an acquaintance of mine. We are not re-

lated. I lived with Molino about a month or a

month and a half when I got out of work there I

moved over this way. I was living with Molino at

the time the Bishop made his talk in Molino 's house.

I don't remember what the Bishop said. I didn't

hear him. As to whether Molino is the man that

told me what to come and say here, he didn't tell

me anything. I have talked this matter over with
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Molino—the first word that I told you—that

is all. I have forgot what I said, the first word.

They have got it down there. No one told me to

say that they have got it down here. I haven't

talked this over with Chico Feliz; I live here, he

says, on the edge of town and they live out at Mes-

quital. I could not talk to them. I have never

seen the Bishop before ; not before. I don 't remem-

ber what he said. I was away from the house when
he said it. As a matter of fact I didn't hear any-

thing the Bishop said; I didn't understand what

he said. When I stated, a little while ago, that I

heard him, I was not telling what somebody else

told me to tell here.

Redirect Examination.

I did not understand all of Mr. Hilzinger's ques-

tions. I told you I heard the Bishop talking, but

I didn't understand what he said. A little while

ago I told you what I heard him say, those few,

only a few [68—26] words that I understand

what he said, and the rest of that I didn't hear

what he said. I understood those few words. As
to w^hether I heard him at that time say that he was

going to furnish arms and ammunition, yes, there

was two of them there at the time.

Recross-examination.

I don't know which one of the two said that they

w^ere going to give arms and ammunition in their

talk.
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What I told you was the truth, the straight of

this thing, that I did not hear anything the Bishop

said. That is the truth. [69—27]

TESTIMONY OF W. L. CONGER, FOR THE
GOVERNMENT.

Direct Examination.

My name is W. L. Conger and I live at 817

E. Speedway, Tucson, Arizona. I have lived in

Tucson since 1920, and I lived here all this year.

I am acquainted with Mr. Borgaro. I have been

acquainted with him since first coming to Tucson,

or shortly thereafter. I have had business dealings

with him, selling merchandise. I had business deal-

ings with him this year and sold him some rifleo.

Mr. Borgaro came to my house and asked me if I

could procure these rifles for him and I told him

that I did not know, that I would try, which I did,

as you know, getting quotations. Well, they came

to my house and Mr. Borgaro asked me if I could

get these rifles for him, some 30-30 rifles, and the

amount, he said, could be anything that I could get,

fifty or one hundred, I believe, and I told him that

I did not know, that I would try to get them, so that

was about all the conversation there was that eve-

ning. I took no notice of the time that Mr. Bor-

garo came to my house, but I would say it was

about, around 7:30 or 8 o'clock in the evening, along

that time. In those other business dealings I had

with Mr. Borgaro I was acting as a salesman for

Dunham, Carrigan & Hayden Companyof San Fran-
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Cisco. I was not acting in that capacity at the

time Mr. Borgaro consulted me in reference to the

rifles. The next day, the next morning I went

down and wired to Dunham, Carrigan & Hayden

Company and asked if they had the rifles in stock.

I do not recall that I had any correspondence with

Dunham, Carrigan & Hayden Company in reference

to these rifles until after they were shipped. I sent a

telegram and received a reply in which they said

they could furnish the guns at a certain price. Mr.

Borgaro stated at my house that he wanted to get

the guns as soon as possible. He did not make any

statements in my house as to whether he had made

inquiries around town for rifles and to the best of

my knowledge, did not inquire as to whether there

was an embargo on arms into Mexico. I did not

have any discussion with him that evening as to

whether he could sell the guns outside of his store,

but he asked me if he could sell the guns from the

store and I told him he could retail them, in a re-

tail way, one or two at a time. I did not offer him

any advice as to extradition or as to embargo. [70

—28]

I did not receive any reply from Dunham, Car-

rigan & Hayden Company, in reference to the rifles

before they were shipped, no reply at all, only the

telegram, and then I wired back, ordering the guns.

They were to be shipped by express, I don't know
whether shipped c. o. d. or not, or shipped to ship-

per's orders, shipped to Dunham, Carrigan & Hay-

den Company notify Borgaro and to be collected
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on delivery. As to the arrangements made at the

bank for the payment of the rifles, Mr. Borgaro

and I went to the bank, the Southern Arizona Bank

& Trust Company, and he did not have sufficient

money in the bank so he borrowed money and had

the bank deposit money to cover the order for Dun-

ham, Carrigan & Hayden Company. I think the

amount he borrowed was $1,200.00, I do not remem-

ber exactly. The total cost of the rifles that were

shipped was twenty-one hundred and some dollars,

I don't recall the exact amount, twenty-one hundred,

I believe, as near as I can remember. I held a conver-

sation with Mr. Borgaro in his store, subsequent to

that time, at which Mrs. Borgaro and the man he had

as saddle worker or harness worker were present.

Mr. Richey was present at one time. The time when

Mr. Richey was present as I recall it was the next

day or two after the guns were delivered to Mr. Bor-

garo. There was no conversation with Borgaro in

reference to the time the guns were shipped, they

were simply ordered shipped, there was no conver-

sation except the evening he was out at the house.

As to my statement a little while ago that I had

held a conversation at his store, that was after the

guns were shipped, within the next day or two, I

said I saw him. That time it would be Mrs. Bor-

garo and Mr. Borgaro and this harness man and

at other times it would be only Mr. Borgaro and

at other times Mrs. Borgaro who was present dur-

ing the course of the conversation. As to what she

said in reference to the shipment of rifles—I know
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that the first conversation I recall after the ship-

ment was received, how the shipment was delivered

to him without the payment of money ; the Express

Company delivered the guns to him without the

payment of the money, which they should not have

done, and the first conversation was with reference

to this, and then he went down to the bank and

drew his check in favor of Dunham, Carrigan &
Hayden Company.

He had a conversation with me in which he stated

that the [71—29] rifles had been seized, he did

not make any further statement. I have been to

Mr. Borgaro's store on numerous occasions and

have previously sold Mr. Borgaro arms and ammu-
nition. As to how this order compared with pre-

vious orders placed with me by Mr. Borgaro it is

much larger. I could not state positively but I

should say as to previous orders of 30-30 rifles that

the amount he had ordered was within a half a

dozen, six.

Cross-examination.

As to whether the conversation was held with

Oscar Richey—I don't know what his name is. Mrs.

Borgaro was there and Borgaro was not the first

time. I have dealt with Mr. Borgaro ever since

1920 and I know that he runs a store down there.

He handles a general line of hardware, guns and
ammunition, and he handles curios, Indian curios

baskets and blankets, and he handles chaps, leather

coats, bicycles and repairs, toys for children and
some jewelry and Mexican and Indian novelty work.
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I know that he has not been carrying on that store

ever since I have been here, Mr. Davant had that

store when I first came, but I know Mr. Borgaro

soon after he took the store over. I don't know

really how long Mr. Borgaro has been carrying on

the store; I do not know what time he took it over

from Mr. Davant. I was acting for my company

and considered this as an ordinary business trans-

action, and customary with Mr. Borgaro in that

business. I had no record of the date that he came

to my house, I think it was in June, 1927.

Redirect Examination.

It was customary for Mr. Borgaro to order am-

munition or guns from my firm, but it was not

customary for him to come out to my house in the

evening to place an order. He never did that be-

fore. [72—30]

TESTIMONY OF B. F. HALLIDAY, FOR THE
GOVERNMENT.

B. F. HALLIDAY, called as a witness for the

Government, having been previously sworn, testi-

fied as follows:

Direct Examination.

My name is Benjamin Franklin Halliday. I

reside in San Francisco, California, I am sales

manager for Dunham, Carrigan & Hayden Com-

pany and have acted in that capacity about a year.

I was acting as sales manager during the months

of May and June, 1927. During the month of
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June, 1927, we had a telegram from Mr. Conger of

Tucson, Arizona, which I hjave in my pocket, that

is, W. L. Conger. (Witness produces telegi'am.)

This telegram was received at our store at San

Francisco from the Western Union Telegraph Com-

pany and delivered to our place of business. It

was addressed to Dunham, Carrigan & Hayden

Company, San Francisco, and signed W. L. Con-

ger. This is the original telegram. (Telegram

was here offered and received in evidence and

read as follows: "Can you fumishi for local

dealer here 75 or more 30-30 repeating Winches-

ters or Carbines. Give cash price and state if you

can deliver. Signed W. L. Conger.") As to

whether we received any communications in ref-

erence to these rifles—w^e received an order for

the rifles which was signed by W. L. Conger,

which was in the form of a telegram ordering the

guns. That telegram was received at our store

in San Francisco and delivered by the Telegraph

Company. It came to our firm, but did not neces-

sarily come to me in the ordinaiy course of busi-

ness. I do not know whether this particular one

came to me or not, it might or it might not have.

(This telegram was here offered in evidence.

Sight draft, notice of shipment, notice of sight

draft, letter from credit department of Dunham,

Carrigan & Hayden Compan}^ to the Southern

Arizona Bank and Trust Company, of letter from

Dunham, Carrigan & Hayden Company to South-

ern Arizona Bank and Trust Company and copy
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of letter from credit department to Southern Ari-

zona Bank and Trust Company. All of which

documents were identified, offered and received in

evidence, thie contents of which are not set forth

in transcript.) In pursuance to the orders that

were placed the rifles were shipped, I do not know
how many, whatever the invoice called for, what-

ever the order called for. [73—31] These rifles

were shipped to Tucson. We have previously

done some business with Mr. Borgara, but I do

not know what his order was. I do not recall of

any previous order having been placed as large

as that. [74-^2]

TESTIMONY OF C. M. OROSCO, FOR THE
GOVERNMENT.

C. M. OROSCO, a witness for the Government,

being duly sworn testified as follows:

Direct Examination.

My name is C. M. Orosco. I live at 270 N. Con-

vent Street, Tucson, Arizona. I have lived in Tuc-

son all my life—30 years. I am a clerk for the

American Railway Express Company and have

occupied that position for about six years. I was

on duty about the 9th day of June, 1927. I am
acquainted with Mr. Esteban Borgaro, Jr., who is

seated back there. I have been acquainted with

him 8 or 9 years. I saw him on the 9th day of

June, 1927, at the express office where he called

for the purpose of inquiring for a shipment. He
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did not state what kind of shipment. I saw him

at the express office I believe two times on the 9th

day of June; it must have been around, I do not

know,—9 or 10 o'clock in the morning. As to

whether a shipment was received at that time by

the express company for Mr. Borgaro—well, it

was sent out for deliver}^ I did not make the

delivery, but Mr. Borgaro inquired of me as to the

shipment. Mr. Borgaro went into the next depart-

ment, that is the unloading department. I saw

him later on in thie express office at which time

I had a conversation with him. He asked me if

the shipment was in and I told him, "Yes." He
asked me when it was to be delivered and I told

him to take it up with the driver and he went back

again. I don't recall the first time he came, but

it must have been about 8:30 or 9 o'clock, and

the second time he called was around 10 o'clock.

I saw the shipment that was received and I think

I could identify the boxes. (Here witness stepped

down from witness-stand and examined the boxes,

four large and one small box.) This is part of the

lot of the shipment of eight.

Cross-examination.

As far as I can tell these are in the same con-

dition as they were when received at the depot on

the morning of June 9th. As to whether these

signs on here "Winchester Double Action Sport-

ing Carbines" and, etc., and the one "Winchester,"

on the side, painted on there, are the same as

thiey were at that time—well, well, at the time I
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saw them I did not look at all the Winchester

marks. I saw the address on it and the markings

on it. As' far as I know there is no change in them

[75—33] from the time I first saw t'hiem dowTi

there when they were received. They came in

regular shipment boxes for Winchester Arms,

eight boxes of rifles. I never saw a shipment be-

fore of arms. I have seen gim shipments, all the

different makes, I guess. These came in the regu-

lar course of business of the American Railway

Express Company and were handled regularly m
every respect. There were eight boxes in the ship-

ment. I remember a card that I identified before

the Commissioner. I did not see the person who

received the shipment, sign it. I saw it after it

was signed. That card was not signed but the

original was, that was just a copy of the original

card. [76—34]

TESTIMONY OF W. E. JONES, FOR THE
GOVERNMENT.

W. E. JONES, a witness for the Government,

being duly sworn testified as follows:

Direct Examination.

My name is W. E. Jones. I live in Tucson at

52% Dris'coll Street. I have lived in and around

Tucson for nine years. I am a bill clerk in the

express depot and have occupied that certain posi-

tion about two months, previous to that time I

was a chauffeur for the express company in which
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capacity I acted a little over two years. I was

on active duty during the month of June, 1927,

and on the 9thi day of June, 1927. I am acquainted

with Esteban Borgaro, Jr., who is seated back

there. I have been acquainted with him as long

as I was driving for the express company and de-

livered stuff there. I saw Mr. Borgaro on the 9th

day of June, 1927, at the express office and down

at his place of business. I saw him at the express

office, well, I think about 9 o'clock. He came

there like most others who come down there in a

hurry for their shipments. He did not state what

the shipment was that he wanted; he asked me if

there was a shipment there for him and he said

about—I don't know now whether he stated the

amount of boxes or not, and I told him I could

not tell him until the stuff was checked off the

train. He said, if so, what time could I come down

there, so I could not tell him exactly then, be-

cause w^e were pretty busy, but I thought prob-

ably before dinner, and so he came back some time

later and I told him I would be down there be-

tween 11 and 12. He came back later I think

about 10 o'clock. After that, well, I loaded the

boxes on the truck with some other stuff and took

it down to his place of business, and I got there

about 11 o'clock or a little after. His place of

business is at 41 South Meyer Street. I took

eight packages or boxes down there, but I could

not swear what they contained, I never saw inside

of them, saw them opened.. The boxes I took down
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there to his place of business I helped one of ihe

boys take them inside. His place of business is

on the comer of Broadway and Meyers, it is on

the northeast corner, and I made the delivery into

hiis place from Broadway at the back of his store.

There is a door there opening on Broadway and

there was a boy there that helped me carry the

guns inside. After we carried them in we just

stacked thiem up—laid the boxes down flat over

by the counter on the far side. After that I [77

—35] had him sign for them- and pay the express

charges. I have tlhie receipt here which he signed.

That is my signature on the receipt and that sig-

nature was placed on there at the time the delivery

was made and this signature was placed on the

card by Mr. Borgaro in person. (Card was here

offered and introduced in evidence.) I did not

hold any conversation to amount to anything with

Mr. Borgaro when delivery of these boxes were

jnade. He did not make any statement with ref-

erence to the rifles. (Witness was called from wit-

ness-stand and asked to examine the boxes which

he did.) And I see there is no way bill reference

on the sticker, but it appears to be the original lot

sticker that is on it. There is no nmnber on it

or the date of the shipment, it hias the amount of

boxes and that is all. That label shows a money

value amounting to $1,709.50. All the box num-

bers have a lot number on them. As to whether

the marks on the card correspond to the marks on

the boxes—here is the difference—it will state

—
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this has the first name Dimham, C. &. H. abbre\d-

ated and just cut off the initials on there of the

name, you see. This card indicates the shipment

of eight boxes of gims. In my opinion these are

the same boxes that I delivered.

Cross-examination.

These boxes of guns in that shipment came in

the regular course of business through my com-

pany and I delivered them in the regular course

of business at the place where I always delivered

goods to Mr. Borgaro in his store, at 11 o'clock

in the morning. [78—36]

TESTIMONY OF B. F. HALLIDAY, FOR THE
GOVERXMEXT (RECALLED).

B. F. HALLIDAY, a witness for the Govern-

ment, having been previously sworn, was recalled

and testified further as follows:

Direct Examination.

Witness on being asked to examine the invoice

of the cases containing rifles shipped by Dunham,

Carrigan and Hayden Company of San Francisco

to Esteban Borgaro, Jr., at Tucson, Arizona, and

state whether there were any identifying marKs

on the cases that would correspond with the in-

voice, and whether he could determine that the

shipment is the shipment described in the invoice,

the witness after having made the examination

replied as follows: "This is our case, and that one

is ours; that one is oui-s; that is oui*s and this is
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ours." These are thie same cases as described m
this invoice.

Cross-examination.

As to whether those cases are in the same con-

dition in which they were shiipped from San Fran-

cisco, that is, with reference to labels and mark-

ings and all, that one is—all the casings have the

same markings, yes, sir, on that they had. I pre-

sume it is a standard box that we use for shipping

30-30 rifles—this, I presume, is a full factory

case, ten of these rifles to the case and we just put

the shipping mark on them, on the original case

we receive. I don't think these cases ever had been

in our place. The boxes we receive the ten guns

in, if the man orders ten guns in the case; in that

case we would use them as the original shipping

case, but if it were a repacked case it might be

anything,—might be these and might be our own.

Those are the original packer's cases and come

from the factory and those we would have in our

warehouse. We use them and ship them just as

we receive thiem from the factory as a full box is

ordered.

Redirect Examination.

I am quite certain we do not keep a record of

the numbers of the rifles as they pass through our

house—the serial numbers appearing on the rifles.

[79—37]
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THE GOVERNMENT.

JOHN J. FARRELL was thereupon called by

and as a witness for and on belialf of the Govern-

ment and was first duly sworn and testified sub-

stantially as follows:

Direct Examination.

My name is John J. Farrell. I am a deputy

sheriff at the present time. I am a deputy sheriff

of Pima County, Tuscon, Arizona. [80—38] I have

been a deputy sheriff for about three months. Pre-

vious to that time I was a Patrol Inspector in the

Border Patrol, United States Immigration Service,

since 1924. I was acting as Patrol Inspector during

the month of June, 1927. I know the defendant,

Esteban Borgaro, who is seated by his counsel.

I have been acquainted with him about,—well, since

along in May. I have been in his store off and

on since that time. I became acquainted with

him more familiarly along in June, the first part

of June. I saw Mr. Borgaro at that time—the

9th day of June, 1927. I saw him at his store.

His store is at the corner of Broadway and

Meyers Street. He was in the store. I was at his

store because I was detailed by Acting Chief Patrol

Inspector Lee Caldwell to go up there and watch

some arms that was to be delivered there at his

store that morning, and that was the reason I

was up there. After I was sent up there by Mr.

Caldwell, I stationed myself at the Broadway Res-
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taurant. With reference to his store, that is lo-

cated—it is about—about a hundred feet from

his store, I should judge; just across the street,

and a little east—on Broadway; across Broadway,

about one hundred feet southeast, on the south

side of the street. While I was stationed in front

of the Broadway Restaurant, I did observe some-

thing. I observ^ed that Mr. Borgaro had received

some arms from the Express Company, and that

along about one-fifteen, Mr. Borgaro and two or

three other gentlemen loaded this—some of those

arms. As to whether those arms I saw unloaded

were in containers of any kind, they were in boxes.

I observed what kind of boxes there were in. They

were boxes like those standing here when they

were unloaded, going into his store, and then w^hen

they came out—I would say they were the same

kind of boxes that were taken into his store. After

the boxes were taken in, Mr. Borgaro left. Well,

after they were taken in, I was in the store. I

went in the store and was talking to Mr. Borgaro.

At that time I saw the boxes. (The witness was

then asked by counsel to step down and examine

the boxes, and complied.) As to how many of

these boxes I saw unloaded, it seems to me that

there was six. I don't remember just exactly how

many there were unloaded, but there was quite

a number of them, those large boxes. After hav-

ing looked at those boxes, I can state that [81

—

39] those are the same boxes that I saw in the

store. At the time I saw those boxes there, it
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was before the time that any of them had been

removed. I held a conversation with Mr. Borgaro

at that time; I went in there and bought a pair

of spur straps. I did not hold any conversation

in reference to these; not in reference to them.

After that I went out and went up to the restau-

rant, this Broadway restaurant, and I waited

around, and Mr. Borgaro left and later returned,

about one or a little after one,—about one-fifteen,

I should judge, he returned, and he took the back

seat out of his car and there was another rathei*

large man helped him load some arms into the car.

They were in boxes, they were in pasteboard boxes

;

it seemed like they were tied together, three boxes

tied together. As to how many of those he loaded,

I think there were about nine. There were nine

packages—nine packages of three boxes each. It

seems to me I have seen the man who was assisting

him before. I believe I could identify him if I were

to see him. After the guns were loaded into the car,

why, Mr. Borgaro throwed a canvas over the back

end, over the arms, and he and another fellow—this

large fellow that I am speaking of—got in the car

and they started up the engine and got in and started

west on Broadway, and turned to the left on Main,

going south. They were two or three blocks down

south and turned to the left, going east; I don't

remember those streets very well. I don't remem-

ber the names of them—I wasn't very familiar

with them at the time. At that time, Mr. Spence

and Mr. Williams were waiting for me on Broad-
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way, just west of BorgaiX)'s store, and I had my
car facing west, and when Mr. Borgaro started

away, why, I started in behind him and Spence

and Mr. Williams got in the car with me and we

followed them, about eight or nine or ten blocks,

and I don't remember how far it was, and we lost

them. At that time Mr. Borgaro was driving

about fifty or fifty-five miles an hour. He had a

Jewett touring car. I had a Chevrolet. As to

how fast we were driving in our car, we had it

pressed away down, and must have been going

about forty-five—as fast as it would make. While

Mr. Borgaro was driving, he was—on every corner

he would look back, and in between times he would

look back, too, and on Main, after [82—40] we
turned to the left on South Main, we could only

see him turning the corners—whatever corner we

would turn, we—he would be turning the other

corner ahead, and he and the other fellow would be

looking back, both of them until they outrun us, and

ditched us at 19th Street and 6th Avenue. I saw him

last on 16th—well, it was^—I think it was on 17th

Street; 17th and, well, it is Scott Street; it is right

there where there is an intersection of Scott and

another street. That is the south end of town, in

reference to the courtroom. It was right over,

close to 19th Street and 6th Avenue, about ten

blocks from here, I think. Mr. Borgaro 's store

is down here (indicating), about five blocks. Be-

fore we lost sight of him altogether, we traveled

about twelve blocks, the way we went, because



United States of America. 97

(Testimony of John J. Farrell.)

we went zigzag- and turned back, turned on one

comer and then go south and then go east, and

then south and then east, and then he kept that up

until we lost him entirely, and the car we had wasn't

fast enough to keep in sight of him.

After that, well, we circled around to see if we

could not see his dust somewhere, so we would get

his bearings again, which way he went, so as to

follow him, and then, as we couldn't find any w^ay

to tell just which way he went, so we came back

to the office. Border Patrol Office, and told Mr.

Caldwell that he had got away from us.

And then after that, Mr. Wren and Mr. Caldwell

and myself came up to Mr. Borgaro's store and

Mr. Wren told him who he was. At that time Mr.

Borgaro wasn't in the first time, when we went

there, and so—that was on the same day, in the

afternoon, along about three o'clock, or three-

thirty, I should judge. We came back later and

Mr. Borgaro came in at that time and Mr. Wren
told him who he was, and also we told him who

we were. Mr. Wren asked him about those guns

and arms he had in his store, if he sold them. Ha
said. No. Asked him what he did with those he

took out. He said he hadn't taken any out, and

Mr. Wren said, "Well, some of the Border Patrol

boys seen you take them out, and I want to know

w^hat you did with them," and he didn't seem to

say much then and finally he admitted selling some,

and said they took them out here on Second Ave-

nue, I think it is, some houses out there. So Mr.
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Wren said, ''Well, will you show us where you

[83—41] took the guns?" He said, "Sure, will

be glad to take you out," so we got in the car,

and Mr. Wren and Mr. Caldwell and myself and

Mr. Borgaro, and rode out practically the same

direction in which we went when he got away from

us, toward Millville, and just the other side of

Millville, southeast, or pretty nearly due east, I

should judge, of Millville in a canyon, a little

arroyo, and he stopped thie car and said, "I de-

livered the guns right here," he said, ''I delivered

them to ten or twelve Mexicans, I believe," he

said, ''in a truck." There was no tracks of any

truck or no footprints, foot tracks of any truck

or of any men, and we had a talk with him ©f

about a half houi*. That is a single track road at

that place, and if there had been tracks of a truck or

tracks of men I could see it. After we had talked

for twenty minutes or so, why, I got out and went

around—all around in there, and see whether there

was any tracks, foot tracks or any car tracks, but

there was no tracks, none whatsoever, in this par-

ticular place. I think there was a further state-

ment made there by Mr. Borgaro. He said that he

had taken these guns out there, that this man came

there to his place of business and wanted him to

deliver them out there that he was buying, and

Mr. Wren asked him if those guns was to be used

for revolutionary purposes, or anything of that

kind, and he said at that time that when he was

delivering them, after he delivered them out there
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lie realized, yes, that they were for revolutionary

purposes'. Mr. Borgaro stated that he did not

know the man who went with him, that he went

with those—that he left this man with the truck

and came on back. He stated that he came back

by himself.

After that we came back to the office with Mr.

Borgaro, and I believe Mr. Wren released Mr. Bor-

garo; in fact, he wasn't under arrest at all at that

time. I said we left Mr. Borgaro go after we came

back. I might have been present when Mr. Borgaro

made further statements, but I don't recall just the

particular time. I don't remember just exactly

anjrthing else that I did observe. During the month

of June, I made some trips to Mesquital, with some

of the other Border Patrol officers, and while at

Mesquital, I seen [84—42] Mr. Gandara at that

place, I believe I saw him there on the 25th of June.

Mr. Hays and Mr. Wren were with me at that time.

I don't know exactly what Mr. Gandara was doing

at Mesquital, but he was there at the Yaqui village,

there at Mesquital, and we drove up and his car

was there, at a Yaqui 's house by the name of An-

tonio ; I don 't know what his last name is. He was

an old man—his v^ife was blind, I believe. We had

a conversation with Mr. Gandara at that time.

When we drove up, Mr. Gandara came out and

shook hands with us, and Mr. Wren says, ''Well,

Mr. Gandara," he says, ''I guess you are up against

it." He says "Yes, I guess so," he says, ''Will

you give me a chance," he says, "to go on and speak
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to my lawyers," he says, or ''get in touch with my
lawyers in El Paso?" and Mr. Wren told him,

''No," he says, "I don't know; that is up to you.

We haven't got you under arrest yet; we have got

lots of time for that," he said. He went on and

started telling about this—these arms and ammu-
nition that we had got over there, and he stated to

us that they all had belonged to him, that he was

the one that furnished them. In reference to the

arms and ammunition he was speaking about on

that date, he indicated the arms and ammunition

that we had gotten there. I don't know whether

anything was said about the arms and ammunition

before he made the statement, but I think maybe

we spoke about those arms and ammunition our-

selves, but Mr. Gandara voluntarily stated that he

had furnished them. I do know what arms and

ammunition those were that I refer to; the day

before we had got a search-warrant for the place

and found a good deal of ammunition and picked

up arms all around the river-bed. There were a

great deal of new thirty-thirty rifles and then we

got a number of old rifles, too. I think there were

right around twenty-five of those new thirty-thirty

rifles there, if I remember. We got around twenty-

five old ones, too. I believe I would be able to iden-

tify those rifles. (Witness is requested by counsel

for the Government to examine rifles, which he does

and resumes the stand.) These guns were found

on June 24th. They were found in the river, along

the river bank, over here in Mesquital, and we found
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a good many of them right around in these corrals,

where the [85—43] Yaquis had for their horses.

That was the day before the day I stated Mr. Gan-

dara made some statements about the guns. Those

were the guns that I was referring to and not the

guns that were taken up here around Millville.

Those were the guns found at Mesquital.

In reference to these particular guns, Mr. Gan-

dara said that he had given the money to a Yaqui

and that the Yaqui had bought these guns from Mr.

Borgaro. He said that out there at Mesquital ; also

said that Mr. Borgaro was quite excited over the

Yaqui 's testimony, over what the Yaqui told him,

that Mr. Borgaro was quite excited and if it had

not been for the Yaqui that we would have caught

Mr. Borgaro that day with the Yaqui, that the

Yaqui showed him where to go to get away from us.

Mr. Gandara said that Mr. Borgaro was very excited

that day that we chased him, on the day that he had

those guns, taking them out to the Yaquis, and if it

had not been for this Yaqui that was along with

him that we w^ould probably have caught him. And
Mr. Gandara said that some of those gims were the

ones that Mr. Borgaro had brought out there. As

to whether Mr. Gandara made any further state-

ment—he also went into this house, this old lady

that was blind, this old Yaqui by the name of An-

tonio, and told them that they could have the grub

that he had there; they had about fifty or sixty

dollars' worth of grub in the house, that they were

going to use for the expedition and he told the old
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folks that they could have that grub—^he would give

it to them.

As to whether Mr. Gandara stated what this ex-

pedition was about, he said that if we hadn't got

those arms, or hadn't picked up those arms, that he

would have been gone with the Yaquis, that he was

going to go personally into Mexico with the Yaquis,

and was going to go that night, I believe, the night

we were talking to him. He said that he was going

to fight the Mexican Government ; the Mexican Gov-

ernment had been mistreating everybody and that

down there the people didn't have a chance; that

they were a very selfish Government and that they

were just robbing the people out of their lands and

everything they had and that he was going to help

these people that were in need. Mr. Gandara 's

statement was made voluntarily at the time, and

was not subjected to any threats. He was not

placed under arrest at that time. [86—44]

Cross-examination.

I did not have Mr. Borgaro under arrest at any

time. As to whether we took him down to the Bor-

der Patrol place, after we had drove out there, yes,

we drove on down there with him, and he was there

in the office. I don't know as he was kept or not.

He was down there; we took him down there. I

said that between one-fifteen and one-thirty, when

Mr. Borgaro went with this man and loaded the

guns in the Jewett car and covered them up with

canvas and started up west, that I immediately
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gave chase, and I went ten or twelve blocks, and

I saw Mr. Borgaro zigzag and go one block south

and then one block west and a block south and a

block west and south again. He was going be-

tween fifty and fifty-five miles an hour on those

streets down there in the south part of town.

At the time I went in and talked with Mr. Bor-

garo, when I bought my spur straps, those boxes

of guns were there at that time. They just looked

the same as they do now, and had those ''Win-

chester" arms and tags on them and the signs that

are on there, the same tags at that time. I forget

just exactly how many boxes I said, but some more.

There was six there anyhow, or more. As a matter

of fact, there were eight boxes there and they had

these same labels on them that they have now. I

knew they were rifles from the labels. I did not

see them loaded into the store from the American

Express Company. I had not seen them down at

the depot myself before that. Then I went on back

and went on watch there again at the restaurant,

and Mr. Spence and Mr. Williams were down in

the middle of the next block so that when Mr. Bor-

garo went down to Main Street, going west, he

passed right by Mr. Spence and Mr. Williams. As

to whether they got a better look at things there

than I did, they got a good look at them. And
when I came down there, they got in my car and

then we started on this chase. I had seen that man
who was helping Mr. Borgaro, I had seen him be-

fore—recognized him as a man I had seen before.
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I didn't know him, but I knew him by sight.

I said that Mr. Borgaro took us out to where he

said he had delivered these guns to the Mexicans

in a trunk, and he told Mr. Wren [87—45] at

that time that after that delivery that he realized

that these might be used for revolutionary purposes.

These are the guns that I found out there at Mes-

quital on the 24th of June ; that is, the ones that are

loose over there, lying on the floor; those are the

guns I said that Mr. Gandara said he had bought

from Mr. Borgaro—the new ones are—not the old

ones. The new ones. As to whether I meant what

I said a while ago, that these were the guns that

Mr. Gandara said were the ones he bought from

Mr. Borgaro,—he said the new thirty-thirty rifles

were the ones. That is what Mr. Gandara said.

I haven't traded with Mr. Borgaro down there

for a number of years; I believe the spur straps

I bought are the only things I ever bought. I have

been in the store quite often. I know that Mr.

Borgaro handles rifles and shotguns and ammuni-

tion and supplies and carries on a general store

there. As to whether it is quite a busy corner, I

don't know whether he sells much there or not; I

don't see many in there very often, but he may
have a good business there. He has a good stock

of goods. His store is wide open there. Broad-

way is one of the wide streets that lead down to

Main Street. Meyers is the main business street

of that part of town, and both of these streets are

paved streets.
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I said that I got these down there at Mesquital

on the 24th of June. That was along in the after-

noon—along in the evening, about five or six, or

it may have been around seven; we were hunting

them away after dark, to find them. And we got

some of these guns there at Molino's place, Anto-

nio Molino—that is Antonio, the husband of this

blind woman—just this side of his place—to the

left on the river banks, and all along that river

bank we found the new guns. We would dig them

up, one at a time, and the old guns, we found, I

think there were twenty-some-odd, we found buried

together in a big box right in the middle of a corral.

Right this side of Antonio's corral. As to whether

we found any guns in Mr. Felix's place, we found

some right on the river bank. These houses are

on the river bank, just to the left of the road. I

believe one of the boys did find one in Antonio's

chicken-coop; it was an old rifle that they found

in Antonio's house, [88—i6] in the chicken-

coop. It was the next day after we got those guns

down there that we had this talk with Mr. Gan-

dara. I suppose the Yaquis must have told him

what guns we had taken away. The way it hap-

pened, when we went up there he came out and

shook hands with us and Mr. Wren said something

like this, "Well, we have got you," in something

like a joking way, and he said, "Yes." "Well," he

said, "That is the way it goes," he said. As to

whether it was then that he told us that he had

bought these guns from Borgaro, in his conversa-
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tion, he brought that up in his conversation, and

Mr. Wren stated, in a joking way, kidding him,

*'Very well; we have got you," or something like

that. As to whether he kidded Mr. Wren back,

well, they smiled. He did, in the way he took it.

There was a lot of kidding there. Mr. Hays was

also there. He was not one of the members of

the Border Patrol; he was of the Department of

Justice at that time. I was with the Border Patrol

at this time, during all of this time that we have

been talking of. I wore the uniform of the Border

Patrol. I did not have the uniform on when I

bought my spur straps. I didn't have my uniform

on that day.

I have known Mr. Borgaro since along in May.

I came here and worked in Tucson for the Border

Patrol along in March. I did not wear my uni-

form right along; not altogether. I met Mr. Bor-

garo with my luiiform on. At the time I went in

the store I didn't have my uniform on. At that

time he did not know I was a member of the Border

Patrol at the time I went in his store, I went to

buy my spur straps, because he asked me where my
ranch was, he did not know me. I don't believe

he had ever seen me with my uniform on. He
didn't know I was a member of the Border Patrol.

Redirect Examination.

We found something else at Mesquital at the time

these rifles were found. We found canteens and

we found about, right close to ten thousand rounds
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of ammunition. Mr. Gandara said that he had

bought the canteens. He said that he had bought

the ammunition, too. I believe I could identify

these canteens and the ammunition. We found the

ammunition in sacks, some of it; some of it was

found in boxes, the cartridges, tied together, five

and six boxes at a time, and we [89—47] found

the ammimition in cartridge belts they had made

out of canvas, so they could carry it around their

bodies, you know. We found a good deal of these

''araches," these shoes, you know, they were, and

we found some knives. All of these things were

buried. Mr. Gandara did not make any statement

concerning the various articles found, the knives

and sandals, and so forth, just the rifles and the

canteens and the grub, is all that he spoke of, and

the ammunition.

(After recess.)

During the interim, I have examined these vari-

ous articles. All these were the things we found at

Mesquital during the time I have previously de-

scribed. Jose Gandara made a statement about

furnishing the new canteens and the ammunition

and the canvas from which they made the belts

out of.

Recross-examination.

I examined all that stuff pretty thoroughly. In

my opinion there is some of that stuff that came

from Mexico. That belt came from Mexico, but has

been fixed, over on this side, with the eanvas.

There is a lot of those old gims that probably came
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from Mexico. This belt is from Mexico, but the

cartridges are not. (The witness was here re-

quested by counsel to pick out all of the articles

which, in his judgment or from his knowledge, came

from Mexico, as well as the guns, and to place them

in a pile, which he did.) I could not identify this

sack, whether it is a Mexican sack or made on this

side. It is old; that is an United States sack here.

There are none of these cartridges that are Mexican

cartridges. I examined the different packages of

cartridges ; they are all United States, some of them

are Winchesters and some Peters. (The witness

was here asked to examine the guns, which he did

and sorted the new from the old, stating the old

had come from Mexico, and was then asked to ex-

amine the cartridges in the pasteboard box which

Mr. Hilzinger had and see if he could identify any

of them as Mexican cartridges. The witness ex-

amined the cartridges.) I could not find any Mexi-

can ammunition there. I would not say it was

Mexican ammunition. They have some that may
have come from there. There is some cartridges

here that looks like as if they have been used; I

don't know whether they came from Mexico or

[90—48] not; look like German ammunition here.

I don't see any F. N. C. ammunition here—there is

one—just an empty shell of the F. N. C. I don't

know just what that means. I don't know where

they found that pasteboard box with its contents;

I think that they must have found it at the Border

Patrol and they must have been put in it. We
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found all that stuff in sacks, loose. These sacks

and the like things were not in any of the houses

there; well, some of the "araches" we found were

on the outside, along the adobe wall on the outside

of the house. None of this stuff was found in any

of the houses there. I believe one gun was found in

one of the houses. That thirty-thirty was found

inside of that chicken-coop place.

Redirect Examination.

I have examined the contents of this bag. All

these cartridges came from the United States.

These things, this canvas here came from the United

States; that leather there is a Mexican leather; that

is Mexican; that came from Mexico, that leather

there. The cartridges are United States, made in

the United States. That is new ammunition in

these belts. These belts here were made by the

Yaquis at Mesquital out of that canvas. There is

another belt come from Mexico, but the cartridges

are from the United States. These were all buried

in the ground. When ammunition is buried, it will

get green like that.

I have observed and had occasion to handle am-

munition—that is, caring for it—during the time I

was an officer. My experience about coating on

ammunition would show that when ammunition gets

wet, it coats green. There is a coating comes on it

and it will stick in the gun. When it is kept in

good shape and kept from getting wet and dirty,

why it is nice and clean. The caliber of those rifles
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that I have picked out here is thirty-thirty; Win-
chester, thirty-thirty, carbine. There is some

thirty-thirty rifles in there and some seven milli-

meter and Mausers, German Mauser, some Krags,

some thirty-forties and I believe there is a .250

there too. As to the caliber of the anununi-

tion found—we found thirty-thirty Winchester car-

tridges and seven millimeter Mauser cartridges and

thirty-forties, that is [91—49] about all. Seven

millimeter and their thirty-thirties and thirty-for-

ties. I did not have any conversation with Mr.

Gandara in reference to this canvas, only he said

that he furnished the cartridges and the canvas and

the canteens, and so on and so forth. In a general

conversation he spoke, said that he had furnished

the ammunition and the rifles and said the new

rifles, I should judge, and the canteens and the can-

vas, and so on. I examined the canvas, the weight

of the canvas out of which the belts are made and

the little piece laying on top of the pile. As to what

I would say as to its weight—whether it is the same

piece, here is the piece of canvas (picking up an-

other piece) they was making the belts out of.

That large piece is about the same weight of canvas.

[92—50]

TESTIMONY OF FRED RYAN, FOR THE
GOVERNMENT.

FRED RYAN was thereupon called by and as a

witness for and on behalf of the Government and

was first duly sworn and testified substantially as

follows

:
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Direct Examination.

My name is Fred Ryan. I live in El Paso, Texas.

I have resided there going on five years and am
sales manager for Momsen, Dunnegan & Ryan Com-

pany. As sales manager I have the handling and

managing of the orders of that firm and have

charge of the records. During the month of June,

1927, we received an order for ammunition from

Esteban Borgaro, Jr., of Tucson, Arizona, and I

have the original records relating to the order

placed by him at that time. The order received

from Mr. Borgaro was telephoned from Tucson by

long distance telephone by Mr. Cobb to our Mr.

Galbraith. Mr. Cobb is a southwestern representa-

tive for the Remington Arms Company. The tele-

phone message was received by Mr. Galbraith, who

is in charge of the ammunition and arms depart-

ment. This order was filled and shipped to Mr.

Borgaro of 22,000 rounds of 30-^0 cartridges and

1,000 rounds of 30-40 cartridges. The shipment

was made by freight over the Southern Pacific Rail-

road of Remington cartridges, which is the only

line we handle. This is the original record, the

original order made at the time the telephone mes-

sage was received (Here the order was offered

and introduced in evidence.) I don't think that I

could identify any of the boxes that left our house

by any markings on the order. I imagine that it

would go out like just any other shipment in the

Remington case. We do not put any number on

the boxes unless it is an order that calls for the
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order nuniber to be put on the case, which occurs

occasionally where organizations have their own
order nuniber and request us to put it on the

case. Otherwise we just put the address and the

name of the firm to be shipped to and ship it. If

I saw the cases I don't know whether I would be

able to determine whether they were shipped by my
firm.

Mr. Borgaro has placed other orders for ammuni-

tion with my concern.

There are no other orders in my files from Mr.

Borgaro as large as this order. There is one order

I think for 1,000 30-30 cartridges. There is another

order for one tenth of a thousand of 30-30. [93

—

51]

Cross-examination.

There was one order placed for $850.00 and the

amount of the other order was twenty-three thou-

sand—I think it was approximated, at our credit

department at about $1,200.00. All these orders

that I have mentioned as coming from Mr. Borgaro

at my house were in the regular course of business.

We have always had an account with Mr. Borgaro,

that is, not always, but for quite awhile. The ship-

ments were all made in the regular course of busi-

ness by freight. The boxes were marked Win-

chester or Remington, or whatever they were, cart-

ridges. No effort was made to conceal them in any

manner, shape, or form and Mr. Borgaro 's name

was on the boxes. [94—52]
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TESTIMONY OF A. E. BROWN, FOR THE
GOVERNMENT.

A. E. BROWN was thereupon called by and for

and on behalf of the Government and was first

duly sworn and testified substantially as follows

:

Direct Examination.

My name is A. E. Brown and I live in Tucson.

I have lived here seven years and am assistant

cashier of the Southern Pacific Railroad which posi-

tion I have occupied about four years. I was on

active duty during the month of June, 1927. I am
not acquainted with Esteban Borgaro, the man sit-

ting by his counsel there. As assistant cashier of

the Southern Pacific Company I have under my
control records showing shipments received by the

Southern Pacific Company. I have the records here

relating to a shipment consisting of 23,000 rounds of

cartridges consigned by Momsen, Dunnegan & Ryan

Company of El Paso to Esteban Borgaro of Tucson,

Arizona. This is the original record showing the

shipment of twenty-three boxes of small arms am-

munition. This is a receipt for delivery portion of

the freight bill. (At this point for the purpose of

saving time defendant's counsel admitted as having

been proved that said 23,000 rounds of ammunition

was received by the Southern Pacific Company at

their Freight Depot at Tucson, Arizona, was deliv-

ered by the Southern Pacific Company to the

Fickett Transfer Company at the request of Mr.

Borgaro and delivered by the said Fickett Transfer
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Company to Mr. Borgaro's place of business in

Tucson, Arizona. It was further admitted by de-

fendant's counsel at this time that said shipment of

23,000 rounds of cartridges was fully identified by

witness A. E. Brown and by the driver of said

Fickett Transfer Company.) [95—53]

TESTIMONY OF C. S. FAREAR, FOR THE
GOVERNMENT.

C. S. FARRAR was thereupon called by and as a

witness for and on behalf of the Government and

was first duly sworn and testified substantially as

follows

;

Direct Examination.

My name is C. S. Farrar. At the present time I

am living at Casa Grande. [96—54]

During the months of May and June, 1927, I was

stationed at Sells, Arizona, at the Indian Oasis. I

am patrol inspector in the Border Patrol, Immigra-

tion Service. I have been connected with that ever

since the Border Patrol was organized. That was

about four years ago, I guess, going on four years.

I was on duty as Border Patrolman during the

months of May and June, 1927. I know Mr. Gan-

dara, who is sitting here. I seen him in June, 1927.

The first time I saw him was here in Tucson. I

did not have a conversation with Mr. Gandara at

that time. Not at that time. I have, later. I

don't know whether in August or September, I

talked with Mr. Gandara out at Sells, Arizona.
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He made a statement at that time. That was at

Sells, Arizona. I believe it was in September—

I

would not be positive. There was present Mr.

Gandara and Mr. ( ?) and another fellow, a writer

for the "Saturday Evening Post," was there in

their car, and myself and I don't know who else was

around the store there. We talked about different

things and I asked him about this case here and he

said, "What could I do? They caught me." That

is all he said about it.

I know where Mesquital is located. I have visited

Mesquital. The first time I had occasion to be down

there was in June, the 23d. My purpose in going

there was looking for arms and ammunition. I

found some. We found, I should judge, about

forty—between forty and fifty rifles, I don't know

which—I don't know and I don't remember the

niunber of shells, but quite a number of them. The

shells and rifles were found within a radius of a

few feet of these Indian houses down there, Antonio

Molino and Feliz and Juan Alvarez, I guess his

name is. They were buried in different places,

around in the corrals and yards and different places,

along the edge of the river. (The witness was here

asked by counsel to examine the rifles and the other

stuff there, which he did.) These are the rifles and

that is the equipment, and those boxes—these rifles

and all this equipment here, these belts and cart-

ridges and cartridge belts and this stuff in these

sacks, those canteens over there, were all found

down there. These boxes and this box (the little
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one) I don't know anything about them; I never

saw them. I did not talk to Mr. Gandara about

any of these [97—55] things that were found at

Mesquital. As to where the new guns were found

and where the old ones were found, they were buried

in different places there, some new ones and old

ones. Two of them were buried, a single rifle in a

place, wrapped up in some canvas—burlap—and

the rest of them, all were buried collectively; there

probably would be four or five buried in one place

and I believe sixteen in one place, and the rest of

them were buried two or three in a place and some

had only one in a place. Some of the new rifles and

the old rifles were together. It was kind of an

excavation made there, with some boards laid over

it, and then dirt and stuff throwed over the top of

these boards, all buried down in there together.

They were all buried. The ammunition was buried

too. The canteens were found in different places

there, buried.

I am not acquainted with Mr. Borgaro; I just

know him. I never saw the defendant Gandara at

Mesquital at any time. I am not acquainted with

Chito Valenzuela. I have never had any conversa-

tion with Mr. Gandara in reference to Chito Valen-

zuela. The ammunition and the guns that we

recovered there were brought to the Patrol Head-

quarters down here. They were checked there and

left there until brought up here. They were locked

up.
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Cross-examination.

None of these rifles were found in any of the
houses there. None of the ammunition. None of the
goods at all, none of this material, was found up
there. Nothing but a lot of provisions was foundm a house. They were buried near the houses of
Antonio Molino and Feliz and Alvarez. Some of
the guns were wrapped up in burlap or canvas ; some
of them were buried in holes with boards over the
top; the others were just buried in the ground no
boards over them. Most of them were wrapped'up.
[98—56]

TESTIMONY OF JOE CURRY, FOR THE
GOVERNMENT.

JOE CURRY was thereupon called by and as a
witness for and on behalf of the Government and
was first duly sworn and testified substantiallv as
follows

:

Direct Examination.

My name is Joe Curry. At present I live at
Amado and during the months of May and June I
lived at Sells. I am a patrol inspector and have
been such ahnost two years and was acting in that
capacity during May and June, 1927.

I am not acquainted with Jose Gandara; nor am
I acquainted with Esteban Borgaro.

I know where the village of Mesquital is; it is
on the Santa Cruz River, about four miles south
of Tucson.
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I had occasion during either May or June, 1927,

to visit Mesquital. I went out there with Patrol

Inspectors Farrar and Farrell and Murchison to

make a search for arms and ammunition.

We found a number of guns, lots of ammunition

and canteens, knives, cartridge belts and Yaqui

equipment of all kinds. I believe there were some-

where near fifty guns; there may have been sixty

—

I don't remember the exact number. There were

around twenty or twenty-five thousand cartridges.

I don't remember just how many—several sacks

full and boxes and several— Oh, a big load of that.

The majority of it was found buried alongside of

those houses, buried on the edge of the river. We
would find a gun buried here and the ammunition

there, and most of it was pretty well scattered

along that river edge. Some of the guns were

buried together in places ; sometimes there would be

only one gun and sometimes two; and then there

were twelve to fifteen buried in a place, and then

others were buried within a few feet of each other.

I would state that the stuff down there (indicating),

guns, canteens, etc., is the same stuff that we found

at Mesquital. As nearly as I can remember we

found it the day before San Juan's Day, the 23d

of June.

(The witness was not cross-examined.) [99—57]
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TESTIMONY OF JOSE ESTEBAN RIVERAS,
FOR THE GOVERNMENT.

JOSE ESTEBAN RIVERAS was thereupon

called by and as a witness for and on behalf of the

Government and was first duly sworn and testified

substantially as follows:

Direct Examination.

My name is Jose Esteban Riveras. I am a Yaqui.

I live at the town they call Bacum. Bacum is

below Copra. I lived at Mesquital for a long time.

As to whether I was living there on San Juan's

Day, on the 10th of May, I came down here. I

was at Mesquital on San Juan's Day. That is this

year.

I know Jose Gandara. I only know Bishop Juan

Navarette by sight. I saw Jose Gandara at Mes-

quital. That was on San Juan 's Day. He was only

talking there; we were listening to him. He says

he wanted to go down to the river—the Yaqui

River. He said nothing more about rifles or am-

munition than he brought some ammmiition to

Mesquital. He talked there, but I am a Yaqui;

I cannot understand Spanish very well. I under-

stood some words of what he was saying. He said

that he was going with the Yaquis to the Yaqui

River; that is all that I heard. As to whether he

said anything about guns or ammunition, he said

something like that, to take it to the Yaquis. I

have seen Bishop Navarette, the man who is sitting

there. I saw him at Mesquital, and during the night.
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Somewheres along about ten o'clock. Gandara

came to Mesquital with him. Bishop Navarette said

something to the Yaquis. He was talking about

making peace and living quiet with the Yaquis.

He wanted to help us, help the Yaquis to go there

and live peaceable, he said.

Bishop Navarette said something to the Yaquis

about guns and ammunition. I understood a little

what the Bishop said when he talked about guns and

ammunition. I understand that word that he said,

that Gandara was going with the Yaquis to the

Yaqui River. That is all that I heard.

I don't know Esteban Borgaro, the man who is

seated over there. I have never seen him before.

Jose Gandara would come to Mesquital, I cannot

say how many times he came there, but he was com-

ing there. He came many times. [100—58]

Cross-examination.

I came to the United States the last time on the

10th of May. I remained down in the Yaqui Valley

for some time. I remained there the last time eight

months. I was fighting down there. Five men

came back to the United States with me in May

—

only one family. And we were armed at the time

that we came across. (The witness was asked by

counsel to look in that bunch of old guns and pick

out the gujis that they had, if he could, and he

replied:) My rifle, I throwed it away because it

was too old.

I was born down in the Yaqui country. During
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the course of the last ten years I have been going

and coming all of the time. I would go down to the

Yaqui Valley and fight a while and then come back

to the United States, get some money, provisions,

ammunition and rifle, and go back and fight some

more. Only two times, I did that. I went the first

time the year before last. I have been in the United

States for twenty-eight years. I am thirty-two

years old.

About eight or ten months ago I went down there

again, when we hear there was peace down in the

River Yaqui, I was working here and I live here

and I went down to the Yaqui. As to whether I

started fighting when I got down there, I was work-

ing for them farmers down there and when the

revolution started I remained down there for a

month. As to whether, during that month, I fought

with my people against the Mexican government,

I only went down there with my family and I was

working to provide for my family, and then I came

back with my family to the United States. After

I brought my family here, I never went back to

Mexico no more ; we came back here in May. There

was a revolution down there at that time, when I

left the Yaqui country. I had been fighting with

them one month only. Five other men came with

me. They are Yaquis. They had been fighting

down there against the Mexican government. They

were coming up to Tucson to work, and they were

going back there again to fight. I was not going

back with them because I was living here.
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The meeting was held at Molino's house, there

was some at Molino's house. I was with Francisco

Feliz, when I saw the people coming over there. As

to whether I was living with Francisco Feliz, he

is my [101—59] uncle. I am related to Antonio

Molino. All the Yaquis are related to one another.

Antonio Molino is my parent, because he is a Yaqui,

As to whether he told me what to come here and say,

we came here with him. We only come with him.

He didn't tell me what to say here. As to whether

I talked about the case with him at all, Antonio

Molino, the people was over there and they had

their meetings over at Antonio Molino's—that is all

that I know.

As to how many meetings I went to out there,

either at the house of Molino or Francisco, I was at

the house of Francisco Feliz when the people would

come there. The people would come to Francisco

Feliz was the Yaquis that come from the Yaqui

River. Yoris did not come there, nothing but

Yaquis. The priest came to Francisco Feliz 's house

and he remained there just a little while and then

he went away again. It was dark that night, it was

late in the night and I was asleep and I didn't see

anything. I didn't hear anything, only what I said.

I was asleep. This speech was not made inside of a

house, his talk on the one side of the house, and

there were no lights there. I never saw the Bishop

before in my life, and I did not get a look at him

that night, I did not see him. As to whether I know

this is the gentleman who was there that night,
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which one? This one? (Indicating.) Yes, he was

there (indicating Mr. Wren). This man would

come there. He would make no speeches. He
didn't make a speech there too—^wasn't saying any-

thing. He just came there, was all. I heard the

Bishop say that word only. He said that he wanted

to make peace for the Yaquis because the Yaquis

had been suffering for a long time. He said that

he wanted to make peace, to live happy. That is

all.

It was Gandara who said they were going to take

arms and ammunition down there; it wasn't the

Bishop. He was going down there with the Yaquis,

when they put on their araches and started over

there he says. That wasn't Gandara. I heard him.

As to who it was, only one went—he says no one

went back there.

As to whether I was there at meetings where Al-

fonso de la Huerta came there and made speeches

also, he came there very drunk and he had a gallon

of mescal and he would pass it around, trying to

invite [102—60] the Yaquis to drink some of that

mescal, and they refused to take a drink. He
talked a little, but he couldn't talk very much, be-

cause he was drunk. There was some man came

there with him that I did not know. They were

sitting in their machines. They never got off of

their car. Alfonso de la Huerta remained sitting

down there. The Yaquis did not want to talk to

him because he was drunk. And he told the Yaquis

that he was going to give them arms and ammuni-
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tion; he talked something like that there, but the

Yaquis did not want to have an3i:hing to do with

him because he was crazy drunk. As a matter of

fact he did not send these canteens out there.

Gandara brought these out there. He brought them

out there the first time. Gandara told us that he

wanted to go back with us Yaquis to Mexico. All

the men that he could gather around there were

going with him, and they were all the Yaquis who

had come up from Mexico, who had been fighting

there before. I don't know the day or the date

when the Bishop was out there. When the Bishop

came there, I was asleep, and the next morning,

when I woke up, these people like Antonio Molino

and Francisco Feliz told me that the Bishop had

been there and told me what he said.

Redirect Examination.

As to whether I was awake while the Bishop

was there, I heard a few words of what he said.

I was awake some of the time while he was there,

and I heard him talk myself, a little.

As to whether I told Mr. Hilzinger that I heard

Alfonso de la Huerta make a speech down there, he

didn't talk anything. I don't think I heard him

say anything about the Bishop. There was about

nine Yaquis at Mesquital while de la Huerta was

there. There were no Mexicans there.

Recross-examination.

As to whether I am related to Guadalupe Flores,

my uncle, he is only an acquaintance of mine. Fran-
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Cisco Feliz is my uncle. As to my telling you a

while ago that when the Bishop came I was asleep,

yes, I was asleep, but, he said, I heard a few words

that he talked about. I heard it in my sleep. I

heard him when he was talking; I [103—61]

didn't get up, but I heard him when he was talking;

I was lying down. I was outside the house; I was

on one side of the house, on the ground. All that

I heard is that the Bishop said that the Yaquis had

been fighting down there for a long time and he

wanted to make peace, and he wanted to send Gan-

dara down there with the Yaquis. Gandara is the

one that brought the ammunition there. The Bis-

hop did not say anything about ammunition or guns,

that is all he said, what I have told you.

Redirect Examination.

The last time I saw Jose Gandara is the time he

came to Francisco Feliz 's house. That was in

June.

TESTIMONY OF JESUS RIVERAS, FOR THE
GOVERNMENT.

JESUS RIVERAS was thereupon called as a

witness for and on behalf of the Government, and

was first duly sworn and testified substantially as

follows

:

My name is Jesus Riveras. I am a Yaqui. I

Hve here. I have lived in Mesquital. I lived there

some time ago. I lived in Mesquital during the

months of May and June of this year.
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I have seen Jose Gandara, the man who is seated

there, at Mesquital. One time that he came there 1

saw him. That was after San Juan's Day. He
talked to the Yaquis. He talked to the Yaquis and

told them he wanted to help them and take them
back to the Yaqui River. I only heard those words

that I have just said, because I was far away from

him at the time.

I have seen Bishop Juan Navarette, the man who

is seated back there, at Mesquital. I saw him in the

night-time. He talked to the Yaquis at that time.

He also wanted to go with them down there. That

is all that I heard. As to whether he said anything

about guns and ammunition, only the ones that they

brought there when they came, he says, that is all

the guns and ammunition I saw. Gandara brought

them down. Gandara told the Yaquis that the arms

and ammunition were to have war over there on the

other side, with the Mexicans. I didn't count them,

but there was only a few Yaquis there at Mesquital

when the Bishop talked to them.

Cross-examination.

I am eighteen years old. I know Francisco

Feliz. He is a [104—62] relation of mine, and

I was living in his house. I know Antonio Molino.

I know Guadalupe Flores. As to which one of

those three men it was that told me to come here

and say that the Bishop said that he was going to

lead the army down there, they didn't tell me any-

thing. As to what the Bishop said, I didn't hear
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anything, I just saw him. I was not quite a dis-

tance away when the Bishop came there that night,

I was at the house. I was about as far as those

men are. I just saw him, I didn't hear anything he

said. I didn't hear him.

Redirect Examination.

I said that I was about as far away as those men
when the Bishop was talking. I mean the men on

this side of the railing; that would be about fifteen

feet. I heard the Bishop talking a little, and he

was talking in Spanish. He was talking a little

loud. He was talking to those men who were there,

but he didn't count them. I could hear some, but

I couldn't hear him very well. I heard some of

the things that the Bishop said. I heard him say

something about rifles and ammunition.

Recross-examination.

As to what I meant when I told you, a few

minutes ago, that I did not hear the Bishop, I don't

speak Spanish, I heard a little that the Bishop said,

that he wanted to take them to the Rio Yaqui. The

Bishop said that he, himself, was going to take the

Yaquis down to the Yaqui country and fight the

Mexican Government, that is what I mean, and he

was going to lead the men that were there that

night, and they were going to start out that night,

and they were going down to capture Nogales, and

the Bishop said that, and then he said they were

going down to capture Hermosillo, and then they

were going down to Guaymas, and after that we
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were all going to take a boat and sail into the city of

Mexico. I don't know what we were going to do

after that, we were just going there. He said he

was going to capture Calles and hang him, and we

were also going to get Obregon and do the same

thing, and after that I don't know if the Bishop was

to become President of Mexico. He didn't say

that.

I came to the United States in May. I have been

fighting [105—63] down in the Yaqui country,

and I came up with my father, Jose Esteban

Riveras; there were many fighting down there be-

fore. I had been fighting for about a month and we

were coming up here to get anununition to go back

there and fight. I had been fighting with the Mexi-

cans just a little and then I came with my father.

As to whether I am the boy that killed General

Armenta, I think there were others, not myself. I

was in that battle and I have taken a few shots at

the Mexicans myself. I had a gun with me. I

cannot pick out the gun, in this bunch of guns that

have been identified here as the gun that I brought

back with me from Mexico. I don't see it there.

I saw Alfonso de la Huerta out there at Mes-

quital, and he came out there one night and made a

speech and the Yaquis agreed to go back to Mexico

then with him. Alfonso de la Huerta was the man
who told them he would give them the arms and

ammunition.

Redirect Examination.

When Alfonso de la Huerta talked to the Yaquis,
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he said something about the Bishop. He said that

he would take them to Mexico; he said that he

would take the Yaquis to Mexico. As to what he

said about the Bishop, he spoke, but I could not

hear him very well. He said something about Gan-

dara. He said that Gandara would go with them

to the mountains.

TESTIMONY OF FAUSTINA OLIVAS, FOR
THE GOVERNMENT.

FAUSTINA OLIVAS was thereupon called as a

witness by and for and on behalf of the Government

and was duly sworn and testified substantially as

follows

:

My name is Faustina. I am a Yaqui. I live at

Rio Yaqui. I have been in the United States some

time. I was not living in the United States about

San Juan's Day. I was living in the United States

before that time. I have never seen that man (in-

dicating Mr. Esteban Borgaro). I have never seen

him before. I never saw him. I was living at

Mesquital before San Juan's Day. I saw some

guns or ammunition down there. I saw somebody

bring some ammunition to Mesquital. I know who
brought that ammunition down there. That man
there brought it (indicating). There was some-

body with him. There are many here, I don't

know exactly who. When that man brought the

ammunition down, he took it to Silas'. I saw some-

body bring some guns down. The man [106—64]

brought the guns. He brought them down in the
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machine. He took them over to Silas'. He took

them to Mesquital. I know whose house he took the

guns to. To Silas'. That was before San Juan's

Day. He carried the rifles to Mesquital in the ma-

chine. There was no one with him. He took the

rifles out of the machine. Silas is a short man.

He is a Yaqui. I don't know his other name. He
is a middle-aged man. Silas is his Yaqui name.

It was night and I could not see which man sitting

down it was took the rifles down there. It was at

night when he brought the rifles down there in the

machine. I saw rifles brought down there just

once. I do not know how many rifles this man
brought down. As to whether they were old rifles

or new rifles, they were mixed. They were packed

in boxes, in pasteboard boxes. There were various,

several pasteboard boxes. Silas lives in Mesquital.

I know where the house of Francisco Feliz is. As

to which direction it is from Francisco Feliz 's

house, north or south, it is where I live. I live in

the same house. I live near Silas. I know An-

tonio Molino. As to how far Silas lives from his

house, it is the same man. And I saw this man de-

liver the rifles to Antonio Molino 's house. The

man who brought the rifles down was a Mexican.

Cross-examination.

The Mexican did not come around at night. I

don't remember when—it was in the day time. As

to what I meant when I said they came at night

—

I forgot. That is all I forgot. I didn't notice very

well if the Bishop, who is standing up for identifica-
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tion, brought the ammunition. I did see the man
that brought the ammunition, but I was busy and I

did not notice him. I could not identify him now.

That man, Antonio Molino, did not go out and help

unload the rifles; he was not there—he was busy.

He was over quite a way from there, a quarter of a

mile from there, working. And Antonio Molino

was not there at all when those guns were delivered,

that is the truth.

Redirect Examination.

Antonio Molino returned to his house that day in

the afternoon. [107—65]

TESTIMONY OF JOSE JUAN SANCHEZ, FOR
THE GOVERNMENT.

JOSE JUAN SANCHEZ was thereupon called

by and for and on behalf of the Government as a

witness, and was duly sworn and testified substan-

tially as follows:

Direct Examination.

My name is Jose Juan Sanchez. I am a Yaqui.

I live here. I know where Mesquital is. I have

lived at Mesquital. I have lived there at other

times, during peaceful times. I was living at Mes-

quital on San Juan's Day. I don't know this man
seated there, this man with the light suit. As to

whether I ever saw him at Mesquital, one night they

were at Mesquital but I didn't know who they were.

There were two of them at Mesquital that night. I

do not know who the other man was. He was a

priest. As to whether the priest said anything to
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the Yaquis, he made them make the sign of the

cross. He didn't say anything else. He also said

to the Yaquis that he was going to help them so

they could go back to their lands at the Rio. That

was all that he said. As to how he was going to

help them go back to their lands, he said he would

give them arms and ammunition. I have never seen

that man before who is sitting by those boxes (in-

dicating Bishop Navarette).

Cross-examination.

As a matter of fact, I never saw the priest that

night, myself, at all, and I did not hear him say a

word.

Redirect Examination.

As to what I meant when I told you that a priest

had talked to the Yaquis; at night when he came.

I did hear him talk.

TESTIMONY OF JACINTA FELIZ, FOR THE
GOVERNMENT.

JACINTA FELIZ was thereupon called as a wit-

ness by and for and on behalf of the Government,

and was duly sworn and testified substantially as

follows

:

Direct Examination.

My name is Jacinta Feliz. I live over at Man-

ning's ranch. Mesquital is there. I have lived

there a long time, since I was a child. As to

whether I was living there in the months of May
and June of this year, I have always lived there.
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I know Jose Gandara. I don't see him now. I

don't see him. [108

—

66] As to whether anybody

has come down to the town at Mesquital in the last

few days, only those who are living with them.

Gandara was there. I had not seen him there be-

fore until the people started to come. I don't know
how many times I have seen him at Mesquital, al-

together, because they were with the men and they

were home.

I have never seen the man seated by the boxes be-

fore (indicating Bishop Navarette). I have seen

that man before who has his hand over his mouth.

He is Gandara. I had seen him at Mesquital be-

fore. I don't know what he was doing at Mesqui-

tal—he was with the men. As to who was the man
that was there with Gandara, some of the men who
were there. The men were doing nothing, those

that had come from over there.

I have never seen the man seated back there, with

the blue suit on. (Indicating Mr. Borgaro.)

Gandara was down there a few days ago at Mes-

quital, when there were people there. I don't know
what he was doing there at that time; he was with

those people. He didn't talk to us. [109—67]

TESTIMONY OF G. V. HAYS, FOR THE GOV-
ERNMENT.

G. V. HAYS was thereupon called by and as a

witness for and on behalf of the Government and

was first duly sworn and testified substantially as

follows

:
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Direct Examination.

My name is G. V. Hays. I was engaged as an

agent of the Depaii;ment of Justice for a little more

than three years, and was so acting during the

months of May and June of this year. I am ac-

quainted with Jose Gandara. He is the gentleman

sitting next to Mr. Barry, his counsel. I am not

acquainted with Esteban Borgaro.

The first time I ever saw Mr. Gandara was in El

Paso in the Department of Justice office, probably

along the first part of June. There was present

Special Agent, John K. Wren and Special Agent in

Charge, R. H. Colvin. Mr. Gandara had been re-

quested by telephone to come to the office, and in

answer to the summons came up there. He was

asked what connection he had with a shipment of

arms and ammunition at Nogales, Arizona, and at

that time he said he had no connection with those

arms that were in Nogales and he was further in-

formed by Mr. Colvin that some information had

leaked out that he was connected with certain revo-

lutionary activities, and he was warned by Mr.

Colvin at that time to be careful what he was doing.

I next saw Mr. Gandara some few nights after

that, I don't recall just how many, but it was in the

Union Depot at El Paso, Texas, on the 23d of June,

as I remember now. Mr. Wren and myself were

together when we met Mr. Gandara there. We
asked him where he was going, and he said that he

was on his way, he thought, to Phoenix, but he

might get off the train at Tucson. After we got on
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the train, we had a very lengthy conversation, Mr.

Wren, Mr. Gandara and myself. Mr. Gandara

gave us a rather long statement about conditions in

Mexico. My recollection is that he said the Mexi-

can government was corrupt and that he was in

sympathy with any movement opposed to that gov-

ernment. He told us also that he had attended a

meeting of Yaqui Indians south of Tucson at which

one, Alfonso de la Huerta, was present; that he, Mr.

Gandara, hid himself and his presence was [110

—

68] unknown to de la Huerta, and he heard him-

self discussed at this meeting and that the discus-

sion was not favorable to him, but that Mr. de la

Huerta did not remain there long, and after de la

Huerta left, Mr. Gandara came out of hiding and

had a talk with the Indians himself. That is the

substance of what he told us; of course, the thing

was gone over and repeated several times during

the course of the conversation.

I next saw Mr. Gandara the following day, in the

evening, at the Yaqui village of Mesquital, about

six or seven miles south of Tucson. Mr. Wren and

myself were together at that time, and there was

also one of the members of the Border Patrol.

At that time Mr. Gandara made a statement. He
said, almost in these words, "Gentlemen, I was ex-

pecting you." Mr. Wren spoke to him aside first

and then later we had a talk there together at the

house of Antonio Molino, one of the members of the

village down there, and Mr. Gandara at that time

said that he was equipping the Yaquis for an ex-
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pedition against Mexico, that he was leading this

expedition himself, and he said further that he had

personally brought ammunition there with which

to help arm these Yaquis, and provisions which they

were to take on the trip ; that he was going with the

expedition. They were all going on foot and that

he had been hiking in the hills for the past two or

three months, to condition himself for this long

hike to Mexico ; that they would cross at the Border,

wherever they could get across, and were going on

down into the Rio Yaqui country, join up with the

Yaqui Indians in Mexico and when they got there,

why, business was going to pick up right awaj^

Gandara said they had made plans to leave on the

18th of June and that some of the Yaquis out there

demurred on going on that date because they

wanted to wait for some more members of the tribe,

and that they had next set the date of June 25th to

go and would have gone if the expedition had not

been broken up. He made no further statement

right at that time. He did not make a statement at

that time or in my presence as to where he had or

was to secure his arms and ammunition, but he said

that the ammunition which had been [111—69]

recovered had been brought there by himself, but

he didn't tell me where he got it. He didn't state

where he got it.

I next saw Mr. Gandara the morning after that,

at the headquarters of the Border Patrol. We
asked him, the evening before, to come there the

next day, so he said he would come anyway. We
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told him, if we would not lock him up that night

and to come down there the next morning, and that

is where we next saw him.

As to who was present at that time, it would be

hard to say. Mr. Wren was there and I was there,

and Mr. Gray of the Border Patrol was there ; there

was several of the Border Patrol members there,

were in and around the building all the time.

He said very little at that time beyond what he

had already told us.

After that I saw him on several occasions. He
was over at the Commissioner's Court and also I

saw him in the jail after he was bound over by the

Commissioner. I did not have any conversation

with him at the Commissioner's Court. I talked

with him in jail. As close as I can remember that

was the 27th—26th or 27th of June. Mr. Wren and

I went down there together. At that time we spoke

of the arms and the ammunition and Mr. Gandara

said that he did not take any guns out there per-

sonally, but that it was safe to say that all the guns

that were out there had been sent there at his orders

and instructions; he also spoke of one Chito Valen-

zuela as having fled from the officers some time be-

fore that, and that he himself had hidden Valen-

zuela for a day or two, thinking that the officers

were still looking for him. I do not know if Val-

enzuela was ever apprehended.

As to whether I had any further conversations

with Mr. Gandara, we talked at length and Mr.

Gandara said—this conversation was held in the
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Pima County jail about the 26th or 27th of June.

I do not recall exactly. It is the same conversation

I have just related. The conversation, what I

mean, it went further than what I have stated so

far. Everything that he said at that time was that

he had been approached by certain parties before

this, probably [112— 70] in April; that these

other parties wanted to join in with him and assist

him and he first started to deal with them and then

found out later that they were trying to double-

cross him and after that he would not take them

into his confidence any further on what he was do-

ing. He said those parties were Gabriel Rendon

and a Yaqui named Juan Frias. After that I had

no further conversations at length with Mr. Gan-

dara. I have seen him and spoke with him on

numerous times since, but not to any great extent.

During his conversations with me at that time he

mentioned Mr. de la Huerta. He said that de la

Huerta had attended this meeting I spoke of a

moment ago, at which Gandara was hidden, and

that de la Huerta at that time told the Yaquis

assembled there that Gandara wasn't the man for

them at all—that he, de la Huerta, was the man that

they should fall in with and he tried to convey the

impression that Gandara was the wrong man for

them to deal with.

Cross-examination.

At the first conversation, in El Paso, that I stated

we had, Mr. Wren was in the office at the time. As
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to whether he was present at all the conversation,

I wouldn't say that he was. There was several

rooms in the office and I would not say Wren was in

the same room all the time. I was there practically

all the time; I may have left the room before the

rest of them. That interview did not last two or

three hours. It didn't last, I don't suppose, an

hour, as I recall it now. As I remember, I would

say less than an hour. Mr. Wren was present at

all the conversation on the train. Mr. Gandara in-

vited us to eat there with him on the train. We
went into the dining-car and had a discussion dur-

ing the meal—over the table, and before and after-

wards. And during that conversation, or these con-

versations, the Mexican question was discussed.

Mr. Gandara, as I remember it, said he was in sym-

pathy with any movement that was opposed to the

Mexican government. As to whether he said he

was in sympathy with the Yaqui movement, I would

not say that he called it the Yaqui movement, or

not. He said he was in sympathy with the Yaqui

cause, he was for them. [113—71]

As to whether Mr. Gandara said what cause, in

connection with the Yaquis, he explained to us that

the Yaquis had been mistreated by the present

Mexican government, had had their lands taken

away from them and this, that and the other. He
spoke of messengers having been passed back and

forth between here and Mexico. He did not say in

what numbers. I don't think he said where they

were. He said there had been some of these mes-
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sengers or Yaquis in Tucson; that he was in touch

with the situation through them—the Mexican situa-

tion, and the Yaqui situation. The Yaqui situation

is what I took it to mean. As to whether he said

the Yaquis were in uprisings in Mexico, well, they

were in one sense of the word, I suppose. I knew

that, myself. He practically said that bodies of

messengers were coming to the United States and

going back to the Yaquis and coming to the United

States and going back continually. At that time he

did not say that he hoped to join them at this time.

As to whether he said that any time, he said that if

conditions reached such a point that he would be

permitted to go down there, that is the impression

I got from his conversation, but he never intimated

at that time that he was going to lead any of them

down there, or anything of the sort. As to whether

he said to me and Mr. Wrenn that if he were per-

mitted to go he was going, I say, that is the im-

pression I got from his general conversation, but

I would not say that he said so in those words.

It seemed that with Mr. Gandara, the idea that I

got, was any way to get there, that is all he

wanted, was to get down there and get busy. He
did not say that he was going to take any Yaquis

that had lived in Tucson or the surrounding

country for some time. He didn't say that he

was going to take anybody at that time. He
didn't say he was going to lead anybody then.

Afterwards, he said that. He used the term "ex-

pedition." I think he used that term. As to
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whether he said he was going to lead an armed

expedition against a friendly power, he did not say

that—he said he was organizing the Yaquis into an

expedition, or words to that effect, of which he was

to be the leader, or the head. That conversation

was after we found him at the Yaqui village. He
said he was organizing all the Yaquis he [114—72]

could get hold of. He said that those enemies of

his, whatever you might term them, they run off

with some of his Yaquis. In other words, he told

me that there were apparently two factions en-

deavoring to get in with the Yaquis, the de la

Huerta faction and himself, but he felt that he had

the edge on the de la Huertas and stood in with the

Yaquis veiy much better. But there were two

factions who were trying to sway the Yaquis to

their side—all of the Yaquis, as I understood it.

As to whether I understood that the Yaquis who had

lived for years in Arizona, that they were en-

deavoring to organize them, as I told you, at the

time he talked to us on the train, I did not get that

impression, but afterwards it occurred to me that

it was planned to get all of them that they could

and get down there. The thing he said that led

me to believe this—he would say "These Yaquis,"

** these people" and that sort of thing. I did not

think from what he said that when he said "these

Yaquis" it included all of the tribes, no matter

where located, but I had to assume it, because he

was so positive about it. He did not say these

Yaquis, these people were in Phoenix. He said



142 Jose Gandara vs.

(Testimony of G. V. Hays.)

they were in the village down here. I have been to

that village. There are a half a dozen or more

houses there—about six houses. That is what I

understood he was talking about, then, that village.

As to how many Indians live there besides Indians

from Mexico, I wouldn't say exactly, but I know

in one small house there was twelve or fifteen of

these Yaquis who claimed the same house as their

residence. I didn't see how it could hold them,

but they all said that was their place there. That

was while we were down there. I mean in June, in

the latter part of June, along about the 24th or

25th. As to how many, in all, were in the Indian

village at the time I speak of, well, at the time I

was down there, I saw possibly forty or something

like that. I know some that were recently from

Mexico there. I don't know how many of them

were not recently from Mexico, there were probably

twenty-one Yaquis had been brought in to Tucson

who were from old Mexico, Old Mexico Yaquis, had

been released and had gone back down at the time

we went down there they weren't all there. As to

whether some of them had gone back, they were

supposedly gone [115—73] to work on positions

that had been gotten for them.

In the conversation that we had in jail, when Mr.

Wrenn was present, I don't think Mr. Wrenn men-

tioned anything about endeavoring to get rifles

back for Gandara. I don't remember whether Mr.

Wrenn said that "If you bought these and they

are yours, we could give or get them back for you,'^
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but that would be if it was later proven they were

his. Without stating any conclusion, that may
have been said by Mr. Wrenn in my presence to

Mr. Gandara, but I don't remember that it was. I

would not say that it was not said to him. I do

not recall that in answer to such a statement, Mr.

Gandara said, "Well, they w^ere not mine and I

had nothing to do with them and I could not get

them back." I am fairly sure that such a thing

as that was not said.

Mr. Gandara, on the train, went into the Yaqui

situation pretty thoroughly with me; the whole

situation. He seemed to show a familiarity with

it. I don't know as he mentioned any family con-

nections. I don't recall that. This de la Huerta's

first name was mentioned by Mr. Gandara—Alfonso

de la Huei-ta. I do not know what became of him

—

only such hearsay remarks. In discussing de la

Huerta, he said that he had been at a meeting where

de la Huerta had advised the Indians to have

nothing to do with him, Gandara. I don't think

he said that de la Huerta at that meeting had men-

tioned any arms or ammunition. I am clear as to

what Gandara said out at the Indian village, on the

date that I met him there, w^hen Mr. Wrenn and
the Border Patrol Inspector were there. My state-

ment is that he had said that he had gotten the

ammunition. The way he put it was, "I brought

ammunition out here." As to whether, ''I brought

ammunition out here" is the extent of his state-

ment on that occasion with reference to ammunition
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well, we talked of it so much. I don't imagine that

it was, but he spoke of the ammunition and then he

spoke of the provisions and then he spoke of what

each man was to carry when he started out. As to

whether he mentioned rifles on that occasion, well,

he said that each man that he was to take was to

carry a rifle when he left. He did not tell [116

—

74] me that each one of these men had come from

Mexico armed. He did not mention that. I do not

know that of my own knowledge. As to whether

there were no rifles mentioned on that occasion, as

I remember, the question of the rifles was spoken

of later. As to whether I am able to clearly dis-

tinguish and definitely say that on that occasion

Gandara did not say, "I bought ammunition for

some new rifles and I bought ammunition for some

old rifles," I don't think he said that. I was not

right there with him all the time. As I told you,

Mr. Wren spoke to Mr. Gandara off to one side

first, before I entered into the conversation. As to

whether I was there all the time the Border patrol-

men were there, he sat in the car with me when

Mr. Wren spoke to one side with Gandara, so that

for a few moments he could not hear Mr. Wren
talking to Gandara. I would say it was five or ten

minutes; it was not long. Practically all the time

outside of this five or ten minutes conversation

which Mr. Wren had with the defendant, the Bor-

der patrolman and I were there where we could

hear. The conversation was mostly with Mr. Wren,

but I asked a few questions. As to whether Mr.
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Gandara was then requested to report the next day

at the Border Patrol, well, he told us that he would

meet us any place we designated, and I don't think

we told him to come there, but he did ; he was there

the next morning when we returned from break-

fast. To the Border Patrol. He was not taken

into custody right then.

At that time I had been with the Department of

Justice a little less than three years. My profes-

sion is attorney at law. As to whether I said that

this man admitted in my presence that he, accord-

ing to my understanding of the law, had violated

the law, yes, he realized, from what he said, that

he had erred. I understood that he had. I knew

the law and Mr. Wren and I didn't arrest this man;

we don't make arrests. As to w^hether a Depart-

ment of Justice man never detains a man, we
can ask them to come back—or something like

that—but we don't serve warrants or officially

serve warrants or make a return on it or

anything like that. That was partially the rea-

son we did not arrest him that day, because we
are not arresting officers. [117—75] I believed

that he had admitted to me that he had committed

a felony. I did not make any efforts to detain him

right away, because he said, ''I will give you my
word that I will be anywhere you want me to be,"

and Mr. Wrenn and I both said to him that we felt

he was a man we could trust and we would let him

go on his own recognizance if he would see us the

next morning, which he promised to do. We re-
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leased him on his own recognizance, and that is a

courtesy which is not always accorded. I felt Mr.

Grandara was such a man that I could so trust. I

felt his word w^as good, and it was seemingly so.

He reported in the next morning, himself. I don't

think Farrar was there during any of these conver-

sations. As I recall it, Farrar was never present

at a conversation. Mr. Farrell, I think, was the

boy that was with us.

Redirect Examination.

As to whether those Yaquis who came up from

Mexico last spring were disarmed after they reached

the United States, I never saw them with any arms

at all.

Recross-examination.

I do not know that they were disarmed. [118

—

76]

TESTIMONY OF JOHN K. WREN, FOR THE
GOVERNMENT (RECALLED).

JOHN K. WREN, being recalled as a witness

for the Government, having been previously sworn,

testified as follows:

Direct Examination.

I held a conversation with Mr. Borgaro at his

place of business prior to the time I went out to

the arroyo. As nearly as I can remember it was on

or about, I think, the 9th of June. Mr. Caldwell

and I believe Mr. Farrell, the two Border Patrol
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Inspectors were present. Borgaro said all the guns

were in the store, in the back of it. As to whether

I examined the cases or counted them to see how

many of them there were—and, it appeared to me
that there was three cases gone, that is, there was

only five boxes left, or five cases, whatever you call

it and three gone. What he said in reference to

those five that were there—I walked into the store

and when Mr. Borgaro came there about the time

—

I know it was in the evening I told him my business.

I told Mr. Borgaro who I was, showed him my cre-

dentials and told him that some guns had been taken

away from his store, and what had become of them.

He said, ''They are all in the store here; they are

all in there; they are all there." "Well," I says,

"well, now, you have been seen to go away from

here with some guns, and here is the man who saw

you," and I think I pointed to Mr. Farrell. He
says then, "Well, I sold some of them,"—he finally

admitted that there were some guns gone. I said,

"Well, will you show me where you delivered

them?" He said, "Yes, he would go with us," and

I don't remember—we got in a car with Mr. Cald-

well and Mr. Farrell and w^e drove south from

Mr. Borgaro 's store, or probably southwest and

turned and went out several blocks southeast, and

Mr. Borgaro, in the car, on the road, said that he

did not deliver them to the house, but delivered

them out to an arroyo, near some place called Mill-

ville, and then I said, "Well, you will take us to

that place?" and we drove on out and across the
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railroad tracks, I think, and then he turned kind

of north, and then showed us a hollow or an arroyo,

and said, "At this point is where I delivered some

guns to some men in a truck." I don't remember

whether he said eight or ten or twelve men. I asked

him, "Well, who was the man who was with you,

delivering?" "I don't know his name." Then I

asked him, "What became of this party?" and he

said that he went away with—that he left him there

with the men in the truck after [119—77] the

guns had been taken out of his, Borgaro's car and

put into the truck of the men who had received the

guns, and then we drove on out kind of north and

came back to town. That was in the evening. I

could not say the exact hour, but it was sometime,

probably between two and four o'clock. Well, w^e

made an examination there of the ground, and I

asked him where the truck was standing, or words

to that effect, and he said, "There," and we looked

around and could not see any tracks of a truck or

car or of any men, and he said, further said that

a man had been into his store, a man or two men,

he said, or some men, and told him that they wanted

somewhere around seventy-five or a hundred rifles

and they would take, with the rifles somewhere

around twenty thousand rounds of ammunition ; that

the man whom he was with when the guns were de-

livered was there at the time, and the purchaser of

the rifles, or the man desiring the rifles, designated

this particular man who was with him in the car at

the time that he delivered to the ten or twelve men in
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the truck the twenty-five of the rifles, and that he

was to get for the rifles around twenty-nine dollars

and a half; they were carbines, they were thirty-

thirty rifles ; that before the guns—he had ordered

the guns on that date, and a short time or about the

time that these parties were in the store, which was

several days previous to the time that the guns came

by express, and part of them were delivered by him,

and that the gentleman or the party so designated

by the purchaser as to show where the guns were

to be delivered, or to receive and pay for the guns,

came back on several occasions, urging the delivery,

or wanting the guns to be delivered, and that he

had come back two or three times on the date the

twenty-five—on the date that the twenty-five were

delivered out at the arroyo, and w^hen the guns came

the party paid him, this agent of the purchaser paid

him for twenty-five, or the amount of the number,

and urged him to deliver to a place the guns. That

he delivered out at this arroyo the guns, and the

party was insisting all the time that he was to de-

liver, and he did not care much about delivering,

but he had his money into the gTins,—that is, his

money was invested in them, that he had ordered

the guns from Dunham, Carrigan, Hayden & Com-

pany, I believe, from San Francisco, and had made

arrangements at the Southern Arizona Bank &

Trust Company for the payment of the guns to the

firm they [120—78] had been purchased from.

That at the time this party came in, that is, the

agent of the man who wanted the guns, and the
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one who went with him out there, and urged him
to deliver, he thought there was something wrong
about it and figured they might be for fighting

purposes, and at the time of delivery, out at the

arroyo, he realized that they were for revolutionary

purposes.

When he made the statement that he realized the

guns were to be used for fighting purposes, as I

got it, as I understood it, that when he delivered

them out there to the place, he realized that it was

for revolutionary purposes, but yet, when this man
came into the store, insisting that he deliver them,

he knew or believed that there was something wrong,

and that they were for fighting purposes. That is

his words, as I remember, or about his words, I

couldn't relate positively the exact words. He
stated further that they were to take some ammu-

nition, that he had bought or ordered a quantity

but did not state the exact number of cartridges,

or rifle cartridges that would probably go with the

guns, or words to that effect. As to whether he

stated the parties to whom the cartridges were to

be furnished—^well, to the same parties who—he

indicated it was the same parties who had bought

the guns or who had ordered the guns or who had

him to order the guns. While we were out there,

why, of course, we made efforts to have Mr. Bor-

garo to tell us who the people were but he could not,

did not know the names, and I believe he said that

they were Mexicans; he could not say where they

lived, which way they went, or anything to that
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effect. He said that he left them there, that he

went on with his car and left all parties there with

the guns. He said when he stopped there that they

came over to his car and the man that was with him
got out of his car and helped this man transfer the

rifles over to the truck. Several of us got out there,

—I don^t remember just w^ho, Mr. Caldwell, Mr.

Farrell and myself.

The first time I had any conversation with Mr.

Gandara was at the Bureau office at El Paso, Texas.

It was probably in the early part of the month of

June, or about that, right at that time. As I recall

the time and place Mr. Arthur Colvin, Agent in

Charge, and Mr. Hays and myself were present.

As to what the defendant Gandara said at that time

—well, I would have to state as to what we first said

to Mr. Gandara. I called him [121—79] up by

telephone and had him come to the office, requested

him to come to the office, and when he came to the

office—he came some time, I believe, in the evening,

—and Mr. Colvin told him that he had information

that he had

—

was mixed up or kind of connected

in a shipment of arms or ammunition at Nogales,

and Mr. Colvin further advised him that he wanted

to warn him that he had better watch his step, or

w^ords to that effect, that if he did not he might get

into trouble over it.

I did not see him any more. Mr. Gandara lived

in El Paso and I may have met him several times—

I

don't remember exactly; both lived in the same

place. But the last time, that is, after that, Mr.



152 Jose Gandara vs.

(Testimony of John K. Wren.)

Hays and myself were coming to Tucson and we
met Mr. Gandara at the Union Depot at El Paso,

Texas. Something was said about, "Where are you
going, boys?" or words to that effect, and I be-

lieve Mr. Gandara said, "Well, I intend to go to

Phoenix," or "I intended going to Phoenix, but I

might stop off at Tucson," or "I will stop off at

Tucson," and we both bought tickets about the same

time, along that time, and we boarded the train, and

later we were in the smoking-car, or the part belong-

ing to—it wasn't in a smoker but it was some part

of a passenger-car where you could smoke and read,

and we had several conversations during the trip

or during the time that we were en route from El

Paso to Tucson. Mr. Hays, Mr. Gandara and my-

self were present during those conversations, part

of the time, and probably someone might get up,

but off and on, we were together. I don't know just

how the conversation came up, but there was some-

thing said about conditions in Mexico and the

Yaquis, or something to that effect. He said that

the Yaquis were having a pretty hard time and that

he was in sympathy with them, or any movement

against the present government of Mexico. That

the government w^as not what it should be, and then

he said that his grandfather—^he told me his name,

but I don't remember, but he was a man who had

lived in Sonora for many years—and he had been

a friend of the Yaquis or had helped the Yaquis

out and as I understood it, that he had been killed

years ago for that cause, or some words to that
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effect, for helping the Yaquis. Of course, I cannot

remember in detail just all the conversation about

the entire matter, but it was conversation to that

effect. I just stated that he said the Mexican gov-

ernment was no good, that it was not a good govern-

ment. [122^80]

As to the next time that I talked to Mr. Gandara,

well, we went to bed and it was the next da}^, I be-

lieve, or in the evening—I couldn 't say exactly what

hour, but it was some time after dinner—Mr. Hays

and Mr. Farrell and myself went out to the Yaqui

Village, known as Mesquital, which is located, as I

remember seeing it, on the river bank out here, the

Santa Cruz River. We drove up in our car and

when I was about to get out, why, I saw^ Mr. Gan-

dara coming from one of the houses or from that

direction, and I spoke to him, and I don't know

exactly—I don't remember just who spoke first, but

something was said about, "Well, what has hap-

pened?" or "Joe, it looks like we have caught you,"

and Joe said, "Yes," and then I spoke up and said

I was surprised at it, I did not think that, I be-

lieve I said, I believe, "I thought you had more

sense than to mix up with those Indians." And we

talked for a little while about the matter and he

said, "Well, I have tried to help these people, and

I intended to go with them and we would have left

sooner" or "would have left a day earlier," some

time a week or so before that, but something came

up with reference to the Yaquis, they wasn't all

ready and there was some decision made about going
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after San Juan's Day, or about that time. As I

recall the date that Mr. Hays, Mr. Farrell and my-
self went to Mesquital, it might have been on San
Juan's Day on the 24th of June; it was about that

time.

The next time I talked with Mr. Gandara was the

next day. That is, Gandara said, asked what was

going to be done with him, and I remarked that

the matter would have to be taken up with the

United States District Attorney, that he was not

under arrest, that we had no powers of arrest, and

he said, "Well, I will be any place you tell me to

be; I will meet you any place," and it was agreed

upon, some way or another, that we would see him

later, and I believe we went into the house. And
with reference to the provisions, there was some

provisions out there in the house of the old Indians

named Molino, and we decided that that would not

be seen; in other words, that what we left there

these Indians could have it to live on, could keep it.

We left, and the next day I met Mr. Gandara, and

I believe at the Border Patrol. Mr. Hays and my-

self were together, and we had been down, as I said

to Mr. Gandara, that we had been practically,

[123—81] well, from early in the morning for a

considerable time, questioning some of the Indians,

a number of them who had been brought in by the

Border Patrol with the arms and ammunition which

had been found out there near the house of Antonio

Molino, Francisco Feliz and another Indian, which

I think his name was Juan Alvarez, and I told Mr.
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Gandara that we had released the Indians, that they

would report back probably the next day or at the

time they were needed, and we talked further about

the time when he was to go and where he intended

to go, and he said that he had been preparing to go

for some time by exercising in the hills and walking,

and said he intended, when he did go with them,

that he was going to walk, that they had no horses.

Each man was to have a gun and so many rounds

of ammunition and his provisions and they would

start out, if the Indians knew the route and knew
the country, and would have left at night, and he

spoke of the jealousy existing, in other words, of

two men interfering, in other words, trying to win

the Yaquis over, and he said one of them in par-

ticular was named Juan Frias and the other one

was named Alfonso de la Huerta, and that Juan

Frias,—no, that one of them was named Juan Frias

and the other one was named Rendon, Gabe Rendon,

and when he found out that they were working

against him and probably would have double-crossed

him, he would not have anything further to do with

them. We further talked about the guns. He said

the old guns were guns they had brought in, had

been brought in by the Yaquis, and that the new

guns were guns that really he was responsible for,

but, however, he had furnished ammunition and

carried it there, a good part of it himself, for all

the guns that were found there and that we had

not—did not find all the guns and ammunition that

was there; we only found a part, that only a part
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had been found, that the boys only found a part at

the Mesquital village.

He didn't state at that time where he secured the

new guns, he did later. Well, there was a con-

versation—Mr. Gandara talked about some people

coming down to the Yaqui village, but I believe that

was on the train. I was trying to think just where

that occurred, or where he said it occurred. It was

on the train, I think, he said, when he told us about

this affair, and then several times later it was men-

tioned, in the conversation the next day. It was

with reference to Alfonso de la [124—82] Huerta,

and the man named Rendon, coming to the Yaqui

village and he, Gandara, was there, and when he

recognized them and saw them, why, he kind of got

with the Indians, that is, he got among the Indians

—

there was a number of them standing there in this

particular meeting, and Alfonso de la Huerta ad-

dressed the assembly and asked if there was any

Yoris there, and I have since found out that " Yoris"

is the Yaqui word for Mexicans, and the Indians

—

I couldn't say just who Mr. Gandara said it was

replied to that, but they told Alfonso de la Huerta

that there was no Mexicans there, and then Alfonso

de la Huerta, in his talk to the Indians, went on

to say that Gandara was not the man to go with

them, and that he was nothing but a boy and had

—

he had very little money, that he had some, but not

as much as he, Alfonso de la Huerta, had or could

get, and that they could go on down into Mexico

with him and probably do more—that is, with him
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being a leader—than Gandara could do. In other

words, Gandara could not help them like he could

after they had reached Mexico. The party left, this

party left and Mr. Gandara said he talked some to

the Yaquis at that particular time.

This conversation took place on the 25th or 26th

of June. It was after we—after we met out at

Antonio Molino's place at Mesquital and this par-

ticular conversation that he was referring to was

one that took place after we visited there, after we
met at the Border Patrol Office. There was no

one present except Mr. Gandara and myself; we

were on our way from the Commissioner's Office

to the Western Union office. He has been arrested

at that time. As to what Mr. Gandara said—well,

at the Commissioner's office Mr. Gandara said that

he would like to send a telegram and get his cloth-

ing ; or something to that effect ; I know it was with

reference to the telegram and Mr. Mills, the deputy

marshal, said that I could go with him to the tele-

graph office, and I am sure it was the Western

Union. Anyhow we went up there and going up

there we talked about the guns, the rifles, and we

brought up about who he had gotten the guns from.

He told me that he got them from, he bought them

from or he ordered

—

v^\io he ordered them from,

and he said that he had designated a man by the

name of Chito Valenzuela a Yaqui Indian, to pay

for and receive the guns and deliver them and take

them, as he was not here in Tucson or near Tucson,

at the time of the [125—83] delivery or the de-



158 Jose Gandara vs.

(Testimony of John K. Wren.)

livery of part of them; that the party that he

bought them from first made efforts in Tucson to

get rifles here, but he failed to do it and so ordered

them—he didn't tell me from where, but said they

were the same rifles, part of which had been seized

out at Mesquital, and that he thinks really were

rifles—^his, Gandara 's, rifles, the new rifles. At

this time I don't recall any further conversation.

We went on back to the marshal's office. At that

particular time he did not say so much about the

ammunition. We had talked about ammunition be-

fore. That was on the same day that we saw Mr.

Gandara at Molino's place and down at the Border

Patrol which was on or about the 24th; I couldn't

say exactly, just exactly whether it was the 24th,

but it was about the 24th; it was the day we were

out there in the evening.

As to what he said about the ammunition, well,

out at Molino's house, Molino's place at Mesquital,

and it was discussed, with reference to the am-

munition, was discussed at the Border Patrol office,

headquarters office. Mr. Gandara stated at that

time while Mr. Hays and Mr. Parrell and myself

was out there, that he had delivered the ammunition

for the rifles. He did not state where he had se-

cured that ammimition, he had—he did state that

he had secured it here in Tucson, but he didn't say

whose store or what place. He stated he had se-

cured several thousand rounds, and that it had not

all been found out there, that the searching parties

or officers did not find all, and he said they did not
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find all of the guns at that time. I understood him

to say there would be some ammunition with the

guns, for the guns. On the 25th day of June, 1927,

at the Border Patrol Mr. Gandara stated that at

that time all the amcmunition or guns had not been

found, that they did not find all of them, or words

to that effect. Mr. Hays, I think probably Mr.

Caldwell was present at that time at the Border

Patrol. Gandara said at that time that Chito

Valenzuela had gotten away, at the time of the de-

livery of the guns, and that he had kind of kept

—

had advised him or would advise him or someone

advising him—^he could not say—to keep out of the

way and in hiding. Chito Valenzuela has not been

apprehended. At the time I talked to Jose Gan-

dara at Mesquital on or about the 24th in the pres-

ence of Mr. Hays and Mr. Farrell he did not make

any statement about the rifles that had been de-

livered to the house of Antonio Molino or near the

house of Antonio Molino. [126—84]

TESTIMONY OF JOHN K. WRENN, FOR THE
GOVERNMENT (RECALLED).

JOHN K. WRENN, a witness for the Govern-

ment, being recalled by the Government for further

examination, testified as follows:

Direct Examination.

I was asked on direct examination last Friday,

just before leaving the stand, if Mr. Gandara had

made any statement at Mesquital in reference to
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the rifles that had been delivered to the house of

Antonio Molino, and I stated at that time that there

had been no statement. That is not correct. At

that time, Mr. Gandara was not under arrest. Mr.

Hays and Mr. Parrell and myself went out there to

see the country, as well as to visit the house of

Molino and see him. We had been there and told

him we would be back to his house, and when we

reached the place, Mr. Gandara was there. The

new rifles had been seized at that time. At that

time we met Mr. Gandara there, the question came

up about ammunition, provisions and guns and

supplies, and he said that he was responsible for the

new guns that we found there, but that he didn't

handle those old guns that were found there, but he

did deliver the ammunition there for both old and

new. [127—85]

JOHN K. WREN, being recalled for cross-ex-

amination as follows

:

I am not a member of the Secret Service of the

United States. My official position is Agent of the

Department of Justice and the Bureau of Investi-

gation of the Department of Justice. It is not the

Secret Service of the United States as we term the

Secret Service. We generally investigate these

various activities that we feel that may be tending

towards violations of the United States Statutes

—

those violations that come under our Department.

Those that come under our Department. It is

pretty hard to say how long I have been engaged
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as such, just how long, exactly the number of years,

because I can safely say that I have been with the

Department since about 1912, not all the time, but

most of the time. About fifteen years. Previous

to that time I was a cowboy. As to whether I had

had any official experience before becoming at-

tached to this Department, my father was the sheriff

of a Texas County for about twenty years or twenty-

two years. I served under him a great many times

and the man who succeeded him, I was his deputy

for a few years. I had been a Deputy Sheriff

as well as a cowboy but not for many years before

I entered the Department. I could not tell you

how many. I couldn't say exactly; I'd say prob-

ably from the time I was twenty, eighteen or

twenty, for various times before I came to El

Paso, maybe four or five years. I am fifty-one

years old now. I couldn't say that I had charge of

this case from its inception. Mr. Hays and my-

self were together practically all the time during

the investigation. We have an agent in charge in

our El Paso office. I worked on it. I couldn't

say that I have been the one man in charge of the

investigation here in Tucson and at Mesquital, be-

cause there have been several agents work on it

at different times. While I was here I have been

directly in connection with it at all times, myself

—

at times. And I went and interviewed quite a few

of the various witnesses and with reference to

the arms shipments, I made the investigation with

Mr. Hays, and sometimes by myself. I did [128

—
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86] not swear out search-warrants myself; not

all of them, I don't think so. As to which ones I

didn't swear out, I didn't swear to the search-

warrants where the seizures were made out in Mes-

quital or that vicinity. I believe that I did sign

the search-warrants before the Commissioner with

reference to the seizures made at Mr. Borgaro's

store. I think, the rifles and ammunition there at

Mr. Borgaro's store. I did not swear out all of

the warrants arresting Borgaro and those others

before the United States Commissioner. I couldn't

say positively that I did. As to which ones I did

make the affidavit and swear to myself, I don't think

that I signed the complaint of Mr. Gandara; I may
have signed that complaint of Mr. Borgaro. As to

Mr. Valenzuela I am not sure. There is quite a

few of them. There was John Doe and Richard

Roe and some others included in that complaint

against Mr. Borgara. As to whether under that

complaint that I swore to there, the warrants were

issued under which Borgaro was arrested and

Valenzuela was arrested, I don't know which Valen-

zuela you mean. As to the Valenzuela that had

been arrested and was tried down before the United

States Commissioner the man who was turned loose

up here the other day and the indictment dismissed

as against him and that was the man that was ar-

rested under this complaint that I swore to up

there if I could have or see the complaint I could

tell you whether I signed it or not. As to my recol-

lection of it I am not sure about Valenzuela, whether
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he was arrested on a complaint or not, or whether

he was arrested from a capias from—or from a

complaint, I would not say. I remember the ar-

rest, but I am not sure whether it was from a com-

plaint that I signed or it was taken from a capias

on another date. As to whether, as a matter of

fact, Mr. Yalenzuela that was down there wasn't

arrested on that complaint that was sworn out

against Borgaro and the others, brought into court

and tried there at the same time, on the preliminary

examination, as Mr. Borgaro—he was before the

Commissioner and had the preliminary trial, I

think, at the same time Mr. Borgaro had. And
I was present there and the United States Attor-

ney was there, and I testified at that preliminary

examination and Mr. Spence, Border Patrolman,

testified on that hearing and Mr. Williams, a mem-
ber of the [129—87] Border Patrol, testified at

that hearing, and Mr. Valenzuela and Mr. Borgaro

were bound over to the United States District Court

at that hearing. So I have been interested in this

transaction right from the first from the Govern-

ment standpoint. I could not say I had a personal

interest in seeing that these defendants are con-

victed. As to my official interest and the pride of

my personal actions and official actions giving me

an interest in the prosecution of this case and the

conviction of these defendants, I cannot say

that I feel any bitterness or anything like that

—

I don't know exactly what you mean. I talked

with most of the witnesses, I think, before the
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matter came up; I took statements and notes and

things like that. I made notes on what they said

—

as to what they said. I talked to Mr. Conger. I

talked to Mr. HoUiday after coming here, with Mr.

—in the presence of Mr. Perrin, but I hadn't—

I

have never seen the man or heard of him before,

only by his name. I talked with Mr. C. M. Orosco

and talked with Mr. W. E. Jones and took his

statement. As to Mr. Lee Caldwell, I talked to him

but I didn't take his statement, but he didn't sign

any statement or anything like that; he was pres-

ent at some of the interviews. I believe Mr. Cald-

well was one of the witnesses that were called and

sworn here at the opening of this trial. I talked

with J. J. Farrell; I didn't take any statement, only

just made notes of what he said. As to whether I

talked with Mr. A. G. Spence and took his state-

ment, I don 't think Spence had anything much to do

with this case. (The Court here stated to the wit-

ness, "The question is, whether you talked to and

took his statement," and the witness replied:)

I talked to him, yes, sir. I did not take his statement.

No statement was taken. I talked to him and made

notes of what he said. He was one of the witnesses

who was called and sworn at the opening of this

trial. I did not talk with Dallas Ford and take his

statement. I think he was one of the witnesses

that was called and sworn at the beginning of this

trial. I didn't take any statement from Fred

Ryan ; I talked to him. And C. S. Farrar the same

;

he was one of the first men I talked to. I talked to
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P. G. Raymond; I didn't take any statement. He
was one of the witnesses who was called and sworn

at the opening of the case. [130—88] I talked

very little with A. R. Murchison; I don't think I

talked to him but very little. I believe he was one

of the witnesses who was called and sworn at the

beginning of this trial. Some I did and some I

didn't. I did not of Mr. Thornton. As to whether

I made any written notations of the statements of

these various witnesses, some I did and some I did

not. Mr. Thornton was one of the witnesses who

was called and sworn at the opening of this case.

And I talked to Mr. Gabriel Miranda, and he was

one of the witnesses who was called and was sworn

at the opening of this case. I also talked with Mr.

C. Woods, and he was one of the witnesses who was

called and sworn at the opening of this case. I

talked to Mr. Brown, I am pretty sure, but I did

not take any written statement, and I believe he was

one of the witnesess who was named and sworn here

in the beginning, at the start of this case. As to

whether I talked with Juan Navarez also, now, I

cannot say that I did with Juan Navarez, but I did

talk with Juan Alvarez. I did talk to Juan Alvarez,

I believe he was one of the witnesses who were sworn

at the beginning of this case. I talked with An-

tonio Kupas. I believe he was one of the witnesses

who was sworn at the beginning of this case. I

am pretty sure that he was. As to whether I talked

with "Barceban," one of the witnesses in this case,

I cannot recall Barceban. I don't know who that
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is. I don't recall a witness going by the name of

Barbeson. As to whether I talked with a witness

named Baltazar— Baltazar who"? I talked to

Maltide Baltazar. She was one of the witnesses

that was sworn at the opening of this case. I be-

lieve I talked with Cresencio Armenta. I talked

with Crescendo Armenta. I talked to Juana Men-

doza. She was one of the witnesses who was sworn

at the beginning of this case.

I say that Chito Valenzuela has not been appre-

hended. As to when was the last time I saw him,

I cannot say that I ever saw him. As to whether

I don't know that I ever saw him and all that I am
then testifying, that Chico Valenzuela or Chito

Valenzuela has not been apprehended is what I have

heard from other parties, well, I know that from

information that I received through our Bureau,

it would show that he has not been apprehended.

As to what I say being hearsay with me, and I don't

know that Chito Valenzuela has never been ar-

rested, of [131—89] my own knowledge, I do

know of my own mind that he has not. I know

that he has not been apprehended. I believe I would

know him if I would see him. I have not been

personally acquainted with him. I have never seen

him. I would know if he was apprehended, if he

had been apprehended. As to whether I know of

my own knowledge, I know that he has not been

apprehended. I know it from the records and from

the agents who have looked for him, and know

it from the people that know him. From hearsay
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I know that. As to whether I know that of my own

knowledge, I haven't seen him—I do know, of my
own knowledge that the Valenzuela that was tried

down before the Commissioner Jones and bound

over to this Court there in my presence was not

the Chito Valenzuela that I am looking for

—

There is many different ways of knowing it. Just

of my own knowledge, I know that he is not Chito

Valenzuela—I know that Martin Valenzuela is not

Chito Valenzuela. As to whether I know for in-

stance, that John Doe is not Richard Roe, I was not

talking about John Doe and Richard Roe—I was

speaking of Martin Valenzuela and Chito Valen-

zuela. I am not acquainted with Chito Valenzuela.

Of my own knowledge I know that this Martin Val-

enzuela is not Chito Valenzuela. I know that several

ways he said he wasn't Chito Valenzuela. That is

one of the ways I know, that Martin Valenzuela

said he was not Chito Valenzuela. I heard him say

it in Commissioner's Court. I did. I did not hear

him testify here. I didn't have the power to turn

him loose.

TESTIMONY OF JOHN J. FARRELL, FOR
THE GOVERNMENT (RECALLED).

JOHN J. FARRELL, a witness for the Govern-

ment, was recalled and testified further as follows:

Direct Examination.

I stated that I went down to the arroyo where

Mr. Borgaro had said that the rifles were delivered.
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The ground out there was very soft; it was soft

enough to show any kind of a track—that is, in

regards to footprints or a car print. [132—^^90]

(The Government here rested.)

TESTIMONY OF JOSE GANDARA, IN HIS
OWN BEHALF.

JOSE GANDARA, one of the defendants, being

duly sworn, testified in his own hehalf as follows

:

Direct Examination.

My name is Jose Gandara. I am thirty years old.

I was born in Chihuahua, Mexico. I have lived in

the United States about thirteen years. For the

past eight or ten years my business has been—I have

been a merchant in El Paso. I have dealt in photo-

graphic supplies and pictures and frames—art

goods. I live in El Paso, with my wife and chil-

dren. I have lived in El Paso about thirteen years.

I had been in Tucson a number of times during

April, May and June 1927. As to whether I came

here to see any particular parties—^none that I

knew in particular. I came here to see some of the

Yaquis that I knew resided here. The Yaquis that

I came to see were all from Mexico, but I didn't

want to talk—that is, I wanted to get in touch with

the Yaquis from Mexico, and I came here for the

purpose of finding from the Yaquis here how I could

get in touch with the Yaquis in Mexico. When I

came here there were about twelve Yaquis that had
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come in from Mexico. They had come from the

State of Sonora. As to whether at that time I

knew the conditions in the State of Sonora with

reference to whether there was peace or a re-

bellion or uprising there, the Yaqui rebellion

has been on for years and it was particularly hot

at that time. There had been a battle down there

—

I don't recall exactly the place, but it was some-

where south of Magdalena, in which General Ar-

menta, and several officers and soldiers, had been

killed. That was the condition at the time I came

to Tucson, Arizona. I did not meet or see any of

the Mexico Yaquis when I got here. I did slightly

after. I came here before these Yaquis arrived.

I came back on another occasion and saw these

Yaquis from Mexico. From what these said, or

from [133—91] w^hat I learned, these Yaquis

had been fighting and they had considerable diffi-

culty in obtaining ammmiition. They came here to

Tucson to get all the supplies they could and to go

back. I came here first and did not meet them,

and then, the next occasion I came here, I did meet

some of these Yaqui Indians. I don't recall the

exact date of my second visit here, when I saw

some of these Mexico Yaquis. Approximately, it

was sometime during either the latter part of April

or the first part of May. As to how many I saw

at that time I saw^ various groups that were in dif-

ferent parts around here; altogether there must

have been about a hundred and forty or fifty of

them. They came from the Yaqui River. They
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were armed ; they were part of the band that fought

General Armenta. Their object in coming out of

Mexico from that battle to Tucson was to get arms

and munitions, mostly ammunition. As to arms,

they had them, for there had been possibly forty or

fifty million rifles imported into Mexico since 1910,

according to general information. I saw these

Mexico Yaquis at different places; most of them at

Mesquital. Mesquital is about six miles from Tuc-

son. As to whether it is a small Indian village, I

wouldn't call it a village. I think there are only

four houses. Four houses on the Santa Cruz River,

the edge of the river. There are four families

living there, as I recall; one is Antonio Molino and

another one is Francisco Feliz and I think there is

another one, Juan Alvarez. I don't know if there

are four or just three—I don't recall. I would say

there are about four houses there, occupied by local

Yaqui Indians, who live here.

As to at what other point I saw any of the Mexico

Yaquis who had been coming from battle, there

were—might I explain something about the way of

communication that they have? They have four-

teen couriers—I would see these men—I would say

it is my own knowledge that I know this. They

have fourteen men that they call couriers, or correos,

in Spanish, and they come from the Yaqui River

on foot, about three hundred and fifty miles to Tuc-

son, where they communicate with the Yaquis who

reside here; and the Yaquis who reside here al-
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ways send messages and invariably munitions

[134—92] and supplies to the Yaquis down in

Mexico. These couriers get whatever ideas these

other Yaquis have, and it takes them about six

weeks to get back and tell the Yaquis down there

what the message is that the Yaquis here sent to

those down there; they suppose that the Yaquis

down here know more about the general situation

than they do down there. As to where else I saw

some of the Yaquis other than in the settlement of

Mesquital, I saw the couriers in the village that I

don't know the name of—it is back of Sixth Ave-

nue, about two miles from here, where I attended

to wounds that two of those couriers had received

in the battle of Armenta. I mean I attended to

them; they were wounded; two of the couriers were

wounded badly and three others were wounded,

shot in the lung, one of them, and some were

woimded in the leg and in the hand. I am not a

doctor, but I cleansed the wounds and disinfected

them and dressed them, and gave them what medi-

cine I thought or knew would be the best for them.

That was when these had arrived after that battle.

I don't recall the date; it was either in the latter

paii: of April or early part of May. These men

were suffering from gunshot wounds. One of them

had been shot in the lung and the canteen—his can-

teen was shot first, and that stopped the bullet from

going through the heart. I don't know the name

of that village. As to where else I saw some of these

Yaquis from Mexico, there were others, I don't
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recall having seen in any other place except in these

two places. As to what was my object in seeing

these Yaquis who had come up from the rebellion

in Mexico, I wanted to go back to the Yaqui River

with them, to talk to the chiefs down there, and

my purpose in coming to Tucson was to get the

older men of the tribe, which is their authority, to

give me some sort of recommendation or document

that would introduce me to the chiefs of the Yaquis

in Mexico. As you know, the Yaquis do not be-

lieve or accept anybody unless they have been

OK.'d or accepted by the chiefs in Mexico, by what

they call the "Ocho Pueblos"—the eight tribes.

The eight tribes of the Yaquis. I expected to go

with these Yaquis on foot; that is the only way

they travel—the three hundred and fifty miles. As

to what period of time I was out [135—93] there

interviewing these Yaquis from Mexico, I inter-

viewed them and saw them about two months, some-

thing like that. These Yaquis w^ere aimed; they

must have been. I know that they used Mauser

rifles, seven millimeter, the regular Mexican Aimy
arm, and they use thirty-thirties and thirty-forties,

though they are very partial to the thirty-thirty.

Subsequent to my interviews with these Yaquis, I

obtained ammunition. That w^as approximately

about—around the middle of June, or perhaps a

little before. I brought ten thousand rounds, or

about eight or ten thousand rounds from El Paso

of seven millimeter ammunition. As to why I got

seven millimeter ammunition—that is the arms the
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Yaquis have; that is the Mexican Army gun and

the Yaquis used to be soldiers in the Mexican Army,

during the early administration of Calles and Ob-

regon; as a matter of fact, it was the Yaquis who
put Calles and Obregon in power. I got some eight

or ten thousand rounds of seven millimeter am-

munition. I gave it to the Yaquis, also with the

understanding that they were to hold that ammuni-

tion, bury it and hold it until I told them— Well, I

was waiting momentarily for a word from friends

that I have in El Paso and in Washington, expect-

ing the arms embargo to be lifted. As to what led

me to believe that the embargo on arms, that is, the

Presidential proclamation against the shipment of

arms to Mexico would be lifted—I was in Mexico

City in December, and I saw a telegram that had

been taken out of the files of the President's office,

in which he ordered a ship to sail from Salina Cruz

to Nicaragua, which ship contained arms and am-

munition, which was arms and ammunition which

the United States Government sent to Calles to

fight de la Huerta, the de la Huerta revolution, so

that the Nicaraguans would fight the marines down

there. That was the first intimation I had that such

a thing would happen. I recall the name or mark

of those rifles which I say were shipped by permis-

sion of the United States to the Calles government

—

they were Enfield rifles and United States Govern-

ment ammunition, a large part of it—not all of it,

but a large part of that shipment contained it. I

saw the original telegram. I communicated this in-



174 Jose Gandara vs.

(Testimony of Jose Gandara.)

formation to two officers of the United States [136

—94] I communicated it, that is, I asked that this

telegram be turned over to the American Embassy

in Mexico City, which I afterwards found out had

been done, and I afterwards told the Secretary of

State about it—Secretary of State Kellogg.

I based my belief that the embargo against the

shipment of arms to Mexico would be lifted on some-

thing else, with reference to some statements made

by United States Government officials; there were

two conditions existed there that led me to believe,

and as a matter of fact, I wondered why it had not

been done—one was the activities of Calles in

Nicaragua—and then the enacting of laws which

were confiscatory and are retroactive in Mexico,

against American owners, especially oil companies,

mining and land companies, and I thought that that

would undoubtedly bring about either a break of

relations or at least a lifting of the arms embargo.

A statement was made by officials of the United

States which I knew of and which caused me to

believe so; President Coolidge, on or about the

10th of January issued a very strong statement to

Congress, in his message, accusing and denouncing

the acts of Calles in Nicaragua, and another officer.

Secretary Kellogg issued very strong statement to

the press along those lines. I knew of this and I

knew of certain companies, owning property in

Mexico, American capital, were trying very hard to

get the Government in Washington to bring about

a change in these laws, and I knew that it was the
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opinion of even Ambassador Sheffield that there was

no other way but to lift the embargo. While in

Mexico City, I have heard from people that were

very close to Ambassador Sheffield that he was thor-

oughly dissatisfied with the conditions in Mexico,

and that he was not satisfied because he was not

backed very strongly by the State Department. I

heard expressions to the effect that if he was not

properly backed in his stand that he would resign.

I knew these things when I purchased this ammuni-

tion in El Paso.

I delivered this seven millimeter ammunition at

Mesquital, at one of the houses; I don't know what

the owner's name is, but it is the one that lies closest

to the river, I would say north of the [137—95]

other houses. I did not, at the time that I de-

livered this ammunition at Mesquital, intend to

participate in its exportation by anyone before the

lifting of the embargo. I held the Yaquis back

here, and that is one of the reasons why I had a

great deal of trouble, that I did not intend them to

send that before then. I did not intend them to

leave, that is, with any ammunition that I had fur-

nished, before the embargo was lifted ; I asked them

specifically to remain here until we were ready. I

did not explain to the Indians anything about the

embargo or what I had in mind, my reason for

delaying them. I just told them they should be-

lieve me, and I knew better. Their mind is rather

small for that. And because of my request, the

Yaquis at this village waited—remained here.
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Some of them were here when I was arrested and

some left on the night, on the day in the night the

place was raided there. I learned that afterwards,

that when the American officers came in and started

to dig up the things that they found there, I heard

that about twenty-seven or thirty of them, that

lived on the house close to the river, had gotten

scared and dug up and left. There was other am-

munition that I obtained. It was about the middle

or below the middle of June, on or about the middle

of June, as a matter of fact, I delivered four thou-

sand rounds or more of Mauser ammunition, thir-

teen thousand rounds of thirty-thirty ammunition

and one thousand rounds of thirty-four ammuni-

tion. I delivered it at Mesquital. It was also

buried. The Indians gave—they have—I don't

understand all I know about their ceremonies and

the things of that kind, but they have certain ser-

geants and corporals and other officers, because these

men came from the Yaqui army, and they all have

some sort of a position there—I don't understand

the details of it. This ammunition was turned over

later to these corporations and they were told to

bury it and keep it there until they were told what

to do. That was in June some time. As to about

how long before my arrest, assuming that my arrest

was along about the 25th—I imagine it would have

been about, possibly, ten days or about something

like that.

I did not, at any time, begin or set on foot, or

provide [138—96] the means for a military ex-



United States of America. Ill

(Testimony of Jose Gandara.)

pedition in the United States against Mexico. I

did not at any time conspire with Borgaro or any

other persons to here, in the United States, begin

or set on foot or provide the means for a military

expedition to go from the United States to Mexico.

As to what these Indians from Mexico comprised,

with relation to the military affair, from my under-

standing, well, they have about two thousand or

three thousand fighting men. The tribe, I think,

consists of about eight or ten thousand Indians, but

I think about three thousand of those are fighting

men, who are more or less—I don't know whether

organized or not. I don't think they are organized

in military form, but they have officers and they are

soldiers; they call themselves a tribe. I read a

document that was addressed to the older Yaquis

here from the Yaquis there, about this bunch that

came in. They were troops—troops who were in

action in Mexico, and they came here for ammuni-

tion and were going back. I recall a trip from El

Paso to Tucson, Arizona, on the railroad train,

where I met Mr. Hays and John K. Wren, Agent

of the Department of Justice of El Paso. I had

an extremely lengthy conversation with Mr. Wren
and Mr. Hays on that trip. I—Mr. Wren and Mr.

Hays had been friendly to me and I had a conversa-

tion with them. I asked them to dinner. In that

conversation, among other things, I mentioned to

Mr. Wren my interest in the Yaqui rebellion or

revolution in Mexico. I have been interested in

the Yaqui cause in Mexico for two reasons, one of
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them was a sentimental reason,—it was my grand-

father who was the first Mexican to go up in arms

and to fight the Yaqui cause, about seventy years

ago. I mean he fought for the Yaquis, to free their

lands which had been taken away from them by

their Central Government. I think I told Mr.

Wren that; I must have. I also told him that

—

well, I told them that I was interested in the

Mexican situation ever since our home in Chihuahua

was ransacked by the Obregon soldiers and my
mother died as a result of the raid there. That was

in Chihuahua. As to whether, in this conversation,

I told Mr. Wren of my interest in the Yaqui cause

and I mentioned my grandfather, I suppose I did,

because that was the [139—97] main feature,

that he died in one of the main battles, some seventy

years ago. In that conversation, I don't recall Mr.

Wren asking me or mentioning to me anything

about rifles. I don't recall, on the train, that he

mentioned to me anything about any rifles. I did,

at a previous conversation with Mr. Wren and Mr.

Colvin and Mr. Hays in El Paso. I was called to

the office of the Department of Justice where I was

questioned for—I think it to be about an hour and

a half and maybe two hours. I was asked and they

tried to find if I had any connection with some arms

shipments to Nogales and other points around here.

It was at that time that Mr. Wren told me that Mr.

Borgaro and Chito Valenzuela had been—had gotten

away from some Border Patrol officers. He said

that Mr. Borgaro and Mr. Valenzuela were deliver-
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ing some arms somewhere, and that they left the

store in a car and the Border Patrolmen went after

them in a car, but he said that Mr. Borgaro and Mr.

Valenzuela got away from them and they never saw

their dust. Mr. Wren told me that ; he also told me
that if he had been there he probably would have

caught them, which I believe he would. As to how
long that was before I left on this train trip from

El Paso to Tucson, it will be hard to say. I imagine

it must have been only a few days, possibly a week

or maybe ten days, I don't know. I don't recall the

time that Mr, Wren had fixed as the time when

Borgaro had been arrested, with reference to dates

—

I don't recall the date. I was in San Diego at the

time of the alleged arrest of Borgaro, with my wife

and children, my family. I never had any conver-

sation with Borgaro with reference to the purchase

or furnishing of any rifles; I didn't know Mr. Bor-

garo until after my arrest. I had never sent any-

one to him to get any rifles or to purchase any rifles.

I had nothing to do with these new rifles here that

have been introduced in evidence ; I had never seen

them until they were brought in. I did not, at the

Yaqui village, on the day that I met Mr. Wren and

Mr. Hays, know how many rifles, or what kind of

rifles, or whether they were new or old, that had

been seized by the Government. I had no informa-

tion that new rifles had been obtained, purchased,

found or seized anywhere; the information [140

—

98] I had was in regards to ammunition and other

provisions and things that I had taken down there.



180 Jose Gandara vs,

(Testimony of Jose Gandara.)

This information was given to me by a man named

Ramon Sanchez. He was a sort of a mozo of mine,

and he had seen me deliver this ammunition and

some of this stuff. He was arrested on the morn-

ing of the 24th and taken to the Border Patrol

office, and he heard the Yaquis say that the ammuni-

tion and stuff that I had taken there had been seized,

that not all of it had been seized, but they only found

a part of it, but he never mentioned a word about

rifles or anything like that.

I did not state to Mr. Wren on that occasion that

I had furnished the new rifles and furnished the

ammunition for the new rifles and for the old rifles

;

I spoke generally of ammunition. I did not make

any such statement as he claimed, or quantity, or

what for, or anything. As to whether the Borgaro

incident was brought up on the occasion when I met

these officers at Mesquital, Mr. Wren told me there

was some boxes there that belonged to rifles, and

they were the rifles Borgardo had brought in there.

As to whether he said anything with reference to

who the officers were, with reference to anything

Borgaro was alleged to have done, we joked a little

about that. He told me, jokingly, that Mr. Farrell

was one of the men from whom Mr. Borgaro and

Valenzuela had gotten away, and at that time I

mentioned that I heard that Mr. Borgaro was very

much scared and perhaps it was the other man who

saved him.

I had not met Mr. Borgaro prior to my arrest, and

at that time I had never had any conversation with
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reference to the purchase of any rifles, nor had I

sent anybody or furnished the money for the pur-

chase of new or of any rifles. All that I bought, I

bought myself. I delivered them myself. I mean

ammunition—I never delivered any arms. I never

gave very much importance to the question of arms,

but the Yaquis would like to get all they could, and

would like new ones, but I knew rifles were expen-

sive and they could get plenty of them; it was am-

munition they were out of.

All these Yaquis that I was dealing with and that

came from Mexico were armed, and I knew the

inside of that battle with Armenta, [141—99]

and that they were in it, and were fighting, and

inasmuch as they must have been fighting with arms,

for they killed a number of men, so I knew they

had their arms. I heard the inside of the battle of

Armenta from the men who fought there, and the

wounded I treated. As to whether I got an idea

of approximately how long the battle had occurred

before I was dealing with them—it was about five

or six days, I think—it took them about five or six

days to get from where they had the battle into

Tucson. I told Mr. Wren that I was walking

through the hills, preparing for my trip to Mexico.

I was. I was doing that ; it was to be a very severe

hike and I wanted to prepare myself as best I could.

I had been walking through the hills around here

for, I suppose, a month or six weeks, with about sixty

pounds—a knapsack. That was not altogether about

six weeks—I mean, not continually, but for a period
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of six weeks, I walked a great deal. As to whether

I spent all of my time here in Tucson or that time

—

I said that for a period of six weeks before my
arrest this continued—or had I gone east or west

of here, I had been away several times. I didn't

want to remain here long, because I was continually

accosted by the Indians, by the Yaquis, who were

anxious to get away. They were very anxious to

go back. They sent two or three expeditions from

the Yaqui River, to find out what had become of

these hundred and fifty men, approximately, that

left there on that expedition. As to whether I fixed

a date or two upon which I expected to start—at

times, when I was forced to say something to them,

I said,
'

' Well, it is all right ; we will leave on such-

and-such a date," more or less. I put them off two

or three times.

As to why I was postponing my departure for

Mexico with this ammunition, I was expecting

momentarily a lifting of the Arms Embargo. I

was communicating with friends in El Paso and

expecting word from friends in New York, who

were in touch with the situation, and expected at

that time that the embargo would be lifted.

I don't remember having told Mr. Wren or Mr.

Hays, on the occasion of our meeting in the Indian

village, that I had expected [142—100] to leave

the next night. I don't recall making that state-

ment, and as to if I made it, in what vein was it

made, I did do a good deal of joking with them, and

said, "You spoiled a nice party. We probably
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would have gotten away to-morrow night if you

hadn't spoiled this party." But I didn't make any

statement as to that and they weren't expecting me
to make any. I did not expect to leave the next

night, or the next night after—possibly within the

next week, if the embargo had been lifted. I al-

ways needed four or five days preparation, after I

knew we could leave, to get my things together.

As to whether these Indians I was dealing with,

came to the United States, from what they told me,

with the intention of abandoning the Yaqui cause

and to cease from fighting, or for some other pur-

pose—they were troopers—I mean, members of the

Army, and they take that very seriously. It would

be a disgrace for a Yaqui who belongs to the army to

go away and not come back. There are some

Yaquis residing here who are not army men. They

may go down and fight once in a while, but they

don't belong to the regular fighting group, but

those that belong to the regular fighting group are

not expected to remain away ; they are expected to

go and attend to their mission and then they are to

return and fight. Captain Sebastian, who was one

of the chiefs of the Yaqui tribe, of which Antonio

Kupas, one of your witnesses, he is a lieutenant,

came up to find out what had happened to them.

They arrived here about the time I was arrested.

I think Mr. Wren took them from Mr. Molino's

house, together with a few other Indians who still

had their guaraches on here. I remember dis-

tinctly he was one of the men Mr. Wren arrested.
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When I was examined in El Paso, with reference

to the shipment of rifles or some sort of ammunition

to Nogales, I told Mr. Wren that I had inquired in

various places as to the stock of ammunition and

prices, and that I had asked these people in Nogales,

that he referred to, as I did others, what the prices

were and what quantity they had. I was always

interested in knowing about the stock of arms and

ammunition. I was interested because after the

Arms Embargo became lifted, they would be hard to

[143—101] get, and if I needed them I would

need them rather quickly. You see, the embargo

applies in Mexico, not only to the opposition of the

Calles government or so-called government, but it

also applies to Calles himself. It is a sort of a

double-edged sword which the United States Gov-

ernment uses on Calles, to try to get him to change

those laws that are retroactive and against the

rights of property owners, and of course if the Arms

Embargo was lifted, the Mexican government would

buy all there was to be had, naturally. I was en-

deavoring to ascertain what stock there was to be

had of arms and ammunition. I wanted to know

what stock they had of shells and the price. I

didn't make any deals, but asked for information.

I did expect to espouse the cause of the Yaquis and

go down to their fighting country, I intended to go

down and talk to the chiefs, and after they had

accepted me I—after they had accepted me as one

of their leaders, or one of their men, I would have

tried to provide some military man with military
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experience—I haven't any myself—which would

have directed their operations. They were fighting

continually but, to my estimation, in a very in-

effective way, with small bands and no co-ordination

and no particular point in view.

I am against the so-called Calles government. I

told Mr. Wren that. I told the Secretary of State,

Mr. Kellogg, that. I told him I was going to engage

in revolutionary activities, tending to the overthrow

of the so-called Calles government, that I would do

what was in my power to create or establish a gov-

ernment that would be honest, that would protect

the lives and interests of the American people, that

would protect their rights of property of foreigners,

and that would live up to its international obliga-

tions. As to whether I stated that to Mr. Wren in

my conversation, I took these things to be sort of

secret, which should not be divulged like that.

When I stated that I had told the Secretary of State

frankly that I expected to engage in revolutionary

activities, I did not, at that time, expect to violate

any of the laws of the United States, and I so told

them.

As to whether I furnished any provisions to these

Mexico [144—102] Yaquis, well, I practically

supported possibly sixty—say, fifty or maybe more,

for about two months. It was the only way that I

could keep them around. They were very anxious

to get back. They expected—you see, a man named

Juan Frias was very active on the organization of

that group I mentioned, and that group that came
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out here to get these arms, he told them he had

lots of things here for them, and when they came

and found that they had not, and found some had

been arrested near Nogales by the Border Patrol,

they were rather suspicious and very desirous of

the first opportunity to get back.

I bought clothing for them. As to about how

many, I suppose that I must have bought, al-

together, about for a hundred. I bought the cloth-

ing at various stores in town—in Tucson. This

clothing and supplies, these clothing supplies that

I purchased were for the Yaquis that came across.

They were practically bare you know. The country

between here and the Yaqui River is very roughs

and they came through a lot of mesquite and things,

and they were all scratched up and practically

naked when they came in; also the Yaquis here

made a collection among them to help these men.

They drew money from various villages around

Arizona, as they always do, when a bunch comes in,

to help them out. As to when I say "bunch ^' what

do I mean—a bunch of Yaquis that came up here

intending to go back—I haven't heard of anyone

else. As I know, a troop comes up here and get

supplies and ammunition and goes back.

I hardly expected to lead these Yaquis when they

left here. I don't know the country and they

would not obey me, wouldn't pay any attention to

me. I had never been over that trail they were

going to take and knew nothing about it but from

hearsay, I knew it was very rough, and I knew they
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had no horses and would have to depend entirely on

their knowledge of the country as to where we could

get water and where to kill the game and cattle or

whatever we had to feed upon. So my answer is

that I did not expect to lead them. I had to go as

one of them and use the same means of transporta-

tion as they used.

I did not have any connection with the arms or

rifles [145—103] that are alleged to have been

found in the possession of the defendant, Borgaro.

I had no connection with any rifles whatsoever that

were delivered to the Yaquis—I mean, I had nothing

to do with it.

I had no connection with the alleged shipment of

twenty-three thousand rounds of ammunition from

Momsen, Dunnegan & Ryan Company, of El Paso,

Texas, to Borgaro at Tucson. I heard about such

a shipment, after the shipment had been found, I

was told that Momsen, Dunnegan & Ryan had been

forbidden by the Customs from exporting anything

into Mexico as a result of that shipment. But I

just heard of it after the thing came out. Prior

to that time, I had not heard of it, or had any con-

nection with it or brought it about, or had anything

to do, directly or indirectly, with bringing that

.about. I did furnish canteens to the Indians and

I furnished canvas. I did not, at the time I fur-

nished any of these things, have an intent to violate

any of the laws of the United States. I did not

intend to violate any of the laws and I don't believe

I was. I had never seen any of the Indians' rifles



188 Jose Gandara vs.

(Testimony of Jose Gandara.)

while I was out there. They were rather secretive

as to these things; they never showed anything of

those that they had. Some of them buried them

before they got into the village, out in the moun-

tains somewhere, and others brought them right

into the villages and dug up holes and buried them

there.

I did not, in my acts and connection with these

Yaqui Indians, make any effort to recruit anybody

to join with them that had not come with them ; they

would not allow that, anyhow. That was their way

of doing. I knew that all the time, and I never

had any intention of recruiting a man. It would

not do me any good to recruit men to take down, to

fight a big army with a handful of men, and that is

a violation of the law—you cannot recruit men and

not violate the law. I knew that, because I knew

that Estrada had been convicted because he started

a military expedition and recruited men and started

out.

Cross-examination.

As to whether I stated that I saw a telegram in

the President's office or not in the President's

office—that was taken out [146—104] of the

President's office; President Calles. Friends of

mine had that telegram. I don't recall their names.

As to how many friends I had that had possession

of that telegram, I suppose five or six, perhaps.

Out of this five or six friends of mine, men whom
I would designate as friends, I cannot remember a

single name—I do not recall the names. As to
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whether I cannot remember a single name out of

the five or six men whom I stated were my friends,

who would go into the President's file and take out

a telegram for me—they did not take it out for me.

I saw that telegram that had been taken out of the

file and it was shown to me. I did not take it out

myself or have it taken out. (The witness here

stated to the Court :

'

'Your Honor, I would prefer,

if agreeable to Mr. Perrin, that the name or two of

those that I have recalled not be mentioned, because

it would mean the death of those two." To which

the Court replied: "You were asked on direct

examination with reference to that telegram and the

Government, in the cross-examination, has a right

to test your credibility in that regard, and it is your

duty to answer the question." Whereupon the wit-

ness continued.) The name of one of those men was

Julian Martinez. I don't remember the others.

As to whether I didn't state a moment ago that I

remembered the names of two of the men. No, I

—

No, I said I might remember some of them; I just

remember some of them. There is another man,

whose full name I do not recall—his last name was

Aguirre. I saw the telegram about the 9th day of

December—December, 1926. I did not to talk to

Mr. Kellogg. I did not state on direct examination

that I talked to Mr. Kellogg ; I said that I told Mr.

Kellogg. I did not talk to him; I sent him a

registered letter with all the information. I did

not say that then Mr. Kellogg replied to me that

the embargo on arms would be lifted. Mr. Kellogg
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did not say anything about the embargo on arms

and ammunition being lifted. As to what other

government official I talked with about the arms

embargo being lifted on arms and ammunition

—

what American official—none told me that it would

be lifted. No American official told me that the

embargo on arms and ammunition to Mexico would

be lifted, making a statement of that kind. But

from conversations I had, and [147—105] know-

ing the conditions and the statements that had been

made by the President of the United States and by

Secretary Kellogg in regard to the Nicaragua in-

terference of the Calles government, I imderstood

by those statements and the conversations I had with

others, that it would be lifted. I know that the

American Government is the one that placed that

embargo upon arms and ammunition. And I know

that the American Government is the only one that

could lift that embargo. I knew, at the time, that

if the embargo was to be lifted, the American Gov-

ernment was the only one that could lift it.

As to whether I talked to a single American offi-

cial about it—I had had conversations with people

that were close to official circles, and it was the

understanding at that time, general understanding

that it would be lifted. I stated that the Arms

Embargo was applied to both the Calles govern-

ment and the opposition to the Calles govern-

ment, as a sort of a means of holding them down

to certain promises that they had to live up to. It

is not in reason for governments that are at peace
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and still have embargoes on other governments with

which they are in peace.

I stated that I had lived in the United States

for a period of thirteen years. I do not speak

English very well. And I was living in the United

States at that time—at the time I purchased these

arms and ammunition—^not any arms—ammunition,

not arms. I didn't purchase any arms—when I

purchased ammunition. As to whether I was in a

position that I could have made inquiry about the

embargo, I was in a position to know immediately

that the embargo was lifted. Friends that I have

were to furnish me that information. The friends

were—one of them was an attorney in El Paso,

who—^his name is A. W. Norcott. As to who were

the other friends in El Paso, that is the only one

that I could expect any communication from in that

respect, and he was connected with friends in New
York, who would tell him, and I expected, through

his channel, to know about that. And I never made

inquiry of any American official, any United States

Attorney's office, anyone who w^ould know about

the embargo; I knew they would not disclose it if

they intended to do that. I knew it was a violation

of law to export arms to Mexico before the embargo

[148—106] was lifted. Before the embargo was

lifted because the embargo, if I may say, the em-

bargo was not a regular law^; it is a measure or

decree that was used by the President for a special

reason and it could be lifted by the President for

special reasons, too; that is my understanding. I
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also knew it was a violation of the law to recruit

men in the United States—I knew that. In other

words, I was not very familiar with the neutrality

law, only certain things I knew about cases that

had happened, that should not be done without

violating a law. At least, my understanding was

that you could purchase arms or ammunition, either

one, in the United States at any time you chose.

And as to whether I could have purchased it in the

United States had the embargo been lifted, the same

as I could before the time it was lifted—as far as

purchasing is concerned, I could have—that is my
understanding. As to why it was necessary to pur-

chase ammunition and buy it out at Mesquital, in

the hopes that some time in the future the embargo

might be lifted, if I could purchase ammunition in

the United States before it was lifted, the object of

delivering that ammunition Avas this—^the Yaquis

were very suspicious of me, they were, not all of

them but some of them. There were three or four

factions in here, that was the de la Huerta faction,

and there was a man by the name of Medina, Ogarte

Medina, who was a general in one of the revolu-

tions in Mexico. He was passing at one time, was

posing as a friend of mine. He had intentions of

getting the Yaquis to go with him, or follow him,

or for him to go with the Yaquis, and there were

two or three other parties that were interested also

in getting the Yaquis, and they told, this man

Medina especially told the Yaquis that I wasn't

going to give them anything, that I was just fooling
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them and that I didn't intend to give them any-

thing. And at that time, to convince them of my
veracity, I gave them that ammunition. I said I

had not had an>i:hing to do with the purchase of

twenty-three cases of ammunition found in Mr.

Borgaro's store. I don't recall at any time of

having tried to make a purchase of about thirty-five

thousand rounds of ammunition from anyone, out-

side of the ammunition that I have admitted that

I purchased in El Paso and furnished to these

Yaqui Indians. I remember that I purchased other

ammunition here in town and delivered to them.

[149—107]

As to w^hether it is not a fact that I was

in Momsen-Dunnegan & Ryan in El Paso and tried

to purchase from them thirty-five thousand rounds

of ammunition, about the time that this ammuni-

tion, or shortly before the time that this ammunition

was shipped to Mr. Borgaro, I don't remember hav-

ing made any contract for the purchase of any

ammunition other than that which I bought. As

to whether or not is not a fact that I went into

Momsen-Dunnegan in El Paso and asked about the

price of rifles—I asked about the price of generally

arms and ammunition at different places. I did not

ask specifically about the price of rifles, but gener-

ally about the price of arms and ammunition. As

to whether I asked Baraca Brothers the price of

thirty-thirty Winchester repeating rifles, I asked

the price of rifles, and also the price of thirty-thirty

rifles. I did not also ask at that time of Baraca
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Brothers in Nogales, Arizona, if they could make

delivery of rifles about fifteen miles out of Nogales,

Arizona. I asked them if they could deliver muni-

tions that they were asked price on. I don't re-

member mentioning any particular place; I don't

remember having done that.

Redirect Examination.

I was asked with reference to having talked to

any Government officers with reference to the rais-

ing of the embargo, and I said that I had not.

Outside of the statements of President Coolidge and

Secretary of State Kellogg, I read press reports of

the apparent or probable intention of the Govern-

ment with reference to the embargo; it was my
impression at that time that it was practically a

certainty that the embargo would be lifted. I also

heard some man,—I don't recall his name now; it

was Morton or something like that,—who is very

close and I think connected with the American

Embassy in Mexico City, who said that he was prac-

tically certain that these things which had hap-

pened, which caused the statement of the Presi-

dent Coolidge and Secretary Kellogg, indicating

that situation would bring about that change. I

knew that that embargo had been placed as a sort

of a bond or restraining—if I may call it like that

—

a restrainer on the Calles government, and when

he violated the laws of friendship [150—108] as

in that he sent arms and ammunition to enemies

of the United States, there was nothing else to be
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concluded except that it would be lifted. With ref-

erence to what counsel has examined me with ref-

erence to whether it was a fact that I could buy

ammunition after the embargo was lifted, just the

same as it could be bought before it was lifted, and

as to whether it was a fact that the probabilities

were that I could obtain ammunition after the

embargo was lifted, or whether the contrary was

true, that I probably could not purchase ammunition

after the embargo was lifted, it would have been

very hard after the embargo was lifted, because, as

I said before, the Calles government would be the

first one to place orders for everything available.

TESTIMONY OF ESTEBAN BORGARO, FOR
DEFENDANTS.

ESTEBAN BORGARO, one of the defendants,

being duly sworn, testified in his own behalf as fol-

lows :

Direct Examination.

My name is Esteban Borgaro. I am living at

the present time, at 28 East 15th Street, in Tucson.

I was born in Mexico, in the Italian Consular office.

I am thirty-eight—going to be thirty-eight; I was

born the 13th of November. I have lived in the

United States approximately, I think, about nine

or ten years. During that time I lived in Los

Angeles with my uncle, Secundo Guasto, who was

the president of the Italian Company. I have also

lived in Bisbee; I worked for the Copper Queen
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and I worked for the C. & A. I have lived in

Tucson about seven years. As to what is my business

and occupation since I have been in Tucson, I have

general merchandise. I have guns, ammunition,

supplies, Mexican and Indian curios, bicycles—so

many things, it is hard for me to mention all the

lines I have. My store is located at 41 Meyer

Streeet, Broadway and Meyer. I do not know Mr.

Gandara here. The first time I met him is right

here in this courthouse. As to whether I purchased

these guns with reference to which there has been

testimony, and also some other new guns that are

on the floor, on the other side of the boxes, well, I

know the new ones they took out of my store. I

do not know the old ones; I don't know anything

about it. I bought these guns from San Francisco.

I [151—109] remember when I ordered them.

About the 6th I was to see Mr. Conger, who is an

old salesman, that has worked a good many years,

and sold us so many other things before. The guns

got here about the 9th of June, 1927. I went to

the American Railway Express office, as has been

testified to here, and made inquiries with reference

to the shipment. The shipment belonged to me.

They sent it down to my place. They sent it to my
place on the ninth, in the morning, about ten o'clock

—the ninth of June, this year, 1927, about—around

ten o'clock. As to what I did with any of these

guns. Before I took, well, before I ordered these

gims, a man went into the store, and several others,

trying to buy guns from me, and I says: "Well, I
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haven't got these in stock right now, but I can get

them for you, the other things I haven't got, but

I don't know any of you fellows and I want to

have a deposit to order the guns for you," so they

deposited four hundred dollars, so I gave a receipt

for it and I ordered the guns. Then I went to see

Mr. Conger that same day, and he lives out on

Speedway and I—we went for a ride, my wife and

myself and two girls, the two nieces of my wife.

We went for just a ride, and my wife say, "Lret's

visit Mr. Conger," for Mr. Conger was living on

Speedway, so we went to Mr. Conger's house, and

I asked him if he would be able to get some guns

for us, and he said, "I think I can; I can wire to

the house and find out." "Well," I says, *'I am
losing so many sales, I wish to have these as soon

as possible." That was about the 6th. As to

w^hether the guns came, in pursuance of that order,

about the 9th, before that, I want to tell. Mr.

Conger wanted to find out about the money, to be

sure, because four hundred dollars wasn't enough

to cover that amount, and I haven't much money

at the bank then, because I just paid a note of mine

on the house we bought on South Stone Avenue,

and I went to borrow a thousand dollars from the

bank, and then Mr. Conger was with me, and he

sent the order. That was the 6th. And the 9th

the guns were delivered down to my place there.

As to what I did, if anything, with any of these

guns that same day, well, that same day they came,

several men, and they want to find out about the
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guns, or ''Have you [152—110] guns?" I say,

"Yes; I got them right here," and ''"Well," they

said, "I want two," and another said, "We want

two," so I sold approximately twenty-four—no,

twenty-five, that is one, another man, the man that

was going to take care of the guns, bought one, and

then my wife, she already have sold four of them.

As to what I did with any of the guns that I re-

ceived in the morning, that man ask for accommo-

dation to deliver, "Well," he said, "In any place

where you buy plenty of merchandise, they always

deliver it." "But," I said, "we have no truck."

He said, "You have a car. Can you do that for

me?" "Well," I says, "Before I do any delivering

I want to be sure of the money," and so he paid

me the balance and then I went and take the back

seat out of the car, so I could make better room,

and I loaded twenty-five guns in my car and I put

a canvas over them, so none of them peep over,

you know, fall from the car, and I went with that

man. I did not know who this man was; I really

didn't know. I think his name is Valenzuela. I

have since learned his name ; the first time I heard

of him. As to where I went with this man, Valen-

zuela, he told me he was going to deliver at a house

at a place called Millville. I never was there in

my life before, and I went with him in my car. I

understand I was to deliver this to a house, on that

understanding, and we went west on Congress

—

what do you calH West on Broadway and then

turn to the left on Main Street, and then we turn
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to the left, about two blocks from there, and then

to the right, and I said, "Well, you have to tell me;

I don't know which way. You tell me Millville,

and I don't know which way." He said, "Millville

is on the left side of town," and I was sitting driv-

ing and he was leading me, you see, and we went

on to deliver at the house, and I said to him,

"Where is the house?" and at the same time the

train was passing by, and we couldn't go straight

and have to go around away past,—that part of the

track, you know, is very hard to get across, because

they have no bridge or nothing, or passway, or what-

ever you call it.

As to what the man said with reference to deliv-

ery at the house when we got there, well, he says,

'The house is a little further," [153—111] and

I don't find any house and I says, "Well, where is

the house? You are going too far. You told me
was a house near Millville. Here is Millville, and

no house here. "Oh," he says, "the house is a little

further, a little further," and then he forced me

to go and I went to the place, almost to the wash,

you know, they call—Mr. Wren says arroyo—and

it is hard caliche there, it is almost like the forma-

tion of rock, and I saw on the side, I saw a truck

there, a Ford truck, with several men, ten or twelve

men, waiting there for the guns. Well, I don 't even

move out of my car. I just keep my sitting and

they unload the guns from one car to another; they

pass by one man to another and get it unloaded

and then they take the canvas that I had over them.
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I said not to take it and he said, *'Well, we bought

plenty from you; can't we have that piece of can-

vas?" I said, ''Well, take it." What can I say?

Then I went back to town and went to the store.

Going back to this trip, I did not look back out

of my car at any time, at the time I left the store

and went along Main iStreet, and south and east,

as I have testified; I never did. I didn't have to.

I have a glass in my car and can see several blocks

back without looking back. I suppose we were

going a little better than twenty but not over thirty.

As to the character of the streets down there, they

are very narrow in just this part of town; it is

what they called the "Old Pueblo" and in some

places there is not room for two cars to go back

and forth. The roads were rough; and this man
forced me to go ahead when I saw there was no

house there. He said to me, "Well," he says, "if

you don't keep on going, I am going to make it hot

for you, and you will be in trouble.
'

' I said,
'

' What

do you mean by that?" He says, "I got so many

things I could do with you, if you don't go," so I

have to do whatever he want me to do, because it

seems to me like he have something in his hand, I

don't even look to his face, just keep on riding,

—

driving, I mean. At the time I sold these guns, or or-

dered them, or delivered them, I had no intention to

violate the laws of the United States. After Mr.

Wren was at the store, I had made some inquiries oP

somebody as [154—112] to whether it was lawful

to sell arms and ammunition in the United States;
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I asked Mr. Ford if it was an embargo, local em-

bargo, to sell any guns, because I don't know what

embargo was. You see, it was a strange word for

me. I never studied in English, only in Italian

and Spanish, and you know I know to speak the

English only what I learned in the store; I couldn't

speak a word of English when I came here. I

thought embargo meant local sales you would make.

As to what Mr. Ford told me it meant, he said,

*'You can sell all the guns you want as long as you

get the money; you don't care what they are going

to do with it." I really did not know, at any time,

from the time of taking the order until I made the

delivery, that these guns were not to be used for a

lawful purpose. I never ask and I have been sell-

ing guns since Mr. Davant was in business there,

since which I bought him out, and my wife had a

half share in that business, and they were selling

guns ever since, for years and years selling guns

and ammunition. I do sell many guns. I also sell

much ammunition; lots of times I buy right here

from the Sporting Goods and Steinfelds, which are

the only wholesalers in ammunition and guns, I

buy forty and fifty and sixty dollars every day.

As to the testimony with reference to the twenty-

three thousand rounds or twenty-three cases of am-

munition, of cartridges, I ordered these from Mom-

sen-Dunnegan-Ryan Company at El Paso, Texas.

Somebody had spoken to me before that time with

reference to purchasing this ammunition. I bought

it because they give me a long date, what you call
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future order, to get them. He was—the salesman

from Remington Arms Company was at the store

and he says, *'Mr. Borgaro, why not buy plenty,

so as not to be buying all the time in town? You
can save money. I could give you to pay January

first, and give you a two per cent discount, so you

don't have to pay until January. You buy more

than that here in a very short time and you can

save money by buying quantities like that." And
I don't think they will do anything, and I said,

"Maybe, it is too many; I am afraid to have too

much money tied up," and he said, "Well, you will

sell these before December, and have your money

back, and save buying every day here and pa3dng,"

and so I had been [155—113] buying forty to

sixty dollars every day here in town, and so I

thought I could pay for it later and turn that money

into something else, and that is the reason I bought

this ammunition. I had no agreement or contract

with any person to resell it or to sell it again. That

came by freight.

I think it was about quarter after one P. M. when

I started to make delivery of these guns—when I

left the store. I got back until nearly three o'clock.

I think I ate dinner in the meantime at home.

When I got back I met Mr. Wren. That is the

first time I met him, at the store.

(Court here adjourned for the noon recess, and

upon return the witness resumed his testimony on

direct examination.)

I testified here before lunch that I got back to
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the store on June 9th, 1927, and met Mr. Wren
there. He was with several Border patrolmen. I

really don't remember how many were there. I

know Mr. Caldwell very well. He was there and
Mr. Farrell was there. Giving my version of the

conversation I had with Mr. Wren that afternoon

when he first came in he says, *'Where are the

guns?" I said, ''Well, part of those are in the

store," ''And where is the other part?" he said,

I said, "I delivered those." He said, "Well, can

you show me just the place where you delivered

them?" I said, "Yes, sir, with very much pleasure

I will show you the place." "Well," he said, "get

in my car"—and I think it was a Chevrolet car, a

touring car, and I went with Mr. Wren, Mr. Farrell

and Caldwell, Mr. Caldwell. As to what I told them

with reference to any delivery that was to be made

to a house, "I thought I was going to deliver these

to a house, but I will show you the place." I didn't

say anything about that to Mr. Wren until he asked

me. He said, "Do you know the place where they

were delivered?" I said, "Yes, I can show you

the place." I just went in the car with them, and

I showed them the way we turned and which way

we went, and with the same turns, very nearly the

way we did, the way I did with this man that I

delivered the guns for, and I took him to the place

where the delivery was made by me to these ten or

twelve men. As to whether I had any further

[156—114] conversation with him there, well, he

talked a few things, in a way, you know, but I really
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don't remember exactly what he was talking to me.

As to whether anything was stated with reference

to my knowledge of the fact that these guns were

for revolutionary purposes, he says to me, *' Didn't

you realize that these guns were being sent into

Mexico?" I said, ''No, sir, I don't realize until

just now. I realize now that they were for that

purpose, maybe, but I am not sure about it, " I says.

He talked quite a bit to me about that, you know,

and I said, "Mr. Wren, I am really telling you the

truth; if you don't want to believe me, it is up to

you, but I am not a liar." He insisted very bad

to talk to me about these guns, and that I knew

—

Well, he ask me in a way, wanted to know whether

I knew folks. ''Do you know Mr. Gandara?" I

said, "No, sir, I do not." "Well, do you know—

"

some other names that I really don't remember.

I said, "No, sir, I do not." And then he said,

"Well, you know very well that these guns were

bought to be sent into Mexico." "No, sir, I do

not," and he insisted very much, and he said to

Mr. Caldwell, "Well, what do you think about this

fellow? Do you think he is telling me the truth?'*

and Mr. Caldwell he says, "No, I don't think so,"

and that is the way he answered, and in the mean-

time Mr. Farrell went and see another wash, the

next to that one, and he look around and he says,

he try to dig with his foot in several places, and

he come and says, "Mr. Borgaro, I don't think that

was the place where you deliver the guns. I think

that other place was the one you deliver the guns."



United States of America, 205

(Testimony of Esteban Borgaro.)

I said, *'I really don't remember; I am not ac-

quainted with the place; it may be here and may
be over there. I don't know exactly the place."

And that was the place, or about the place, where

the actual delivery was made, just as close as I

can tell. Well, according to the way I noticed, it

was right behind the Southern Pacific shops, you

know, the machine-shops and the boiler-shops; I

was about, maybe three hundred feet or around

four hundred feet. I did not know at the time

that these guns were ordered; or at the time that

I started out with them to make delivery, that they

were for revolutionary purposes [157—115] or to

be taken into Mexico. As to whether or not this

sale was made by me in good faith, in the course

of my business as a merchant—just the same as

any other business to me, you know. Somebody

else came dowTi there and tried to get me to say

that I knew at the time I took the order for the

guns that they were to go to Mexico and were for

revolutionary purposes; these two gentlemen (indi-

cating), Mr. Wren and the United States Attorney.

Mr. Perrin went down there to the store. He didn't

ask me any questions, you know; Mr. Wren was

the one asking me all the questions. Mr. Perrin

only asked me how many were there at the store,

and if I knew these were for revolutionary pur-

poses, and I said *'No," and a lot of other things

that I don't remember, but just about the same

matter, you know, about the rifles. I became sus-

picious that they were to be used for a wrongful
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purpose, an illegal purpose when we crossed the

track and that man could not find the house, and

I could see he was trying to fool me and he did,

because I was—I really understood I was going

to deliver these to the house. And I became sus-

picious then that this delivery was made out in the

desert. I did not, at any time during the course

of this transaction that I had with this man whose

name I do not know, conspire with Jose Gandara,

Bishop Navarette, Chito Valenzuela or with any

other person to violate the laws of the United

States. I was never interested in Mexican politics

when I lived in Mexico. As to whether I left Mex-

ico for any political reasons or for personal rea-

sons, I left the country on account of the peace,

I want to be in a peaceable country, like the United

States is. But I have never taken any part in

Mexican politics, either while I lived there or since

coming here ; never in my life.

Cross-examination.

I stated that when this ammunition was ordered

that the company from which I ordered it would not

require me to pay for it until the following Janu-

ary, and that I was to get a discount on it. I was

to receive, on January first, two per cent discount.

That is the way I understood, and I was to be al-

lowed that two per cent in [158—116] allowing

the bill to run—that is, if the bill were to be paid

by the first of next January. As to whether I am

familiar with the trade discounts that are allowed



United States of America. 207

(Testimony of Esteban Borgaro.)

by various firms, the various mercantile firms, this

was a special offer by the salesman of the Reming-

ton people, direct from the factory; it is not from

Momsen-Dunnegan. That is the way I understood

it—that anyway I was to be allowed two per cent

discount when I ordered this ammunition in June,

I was to be allowed a two per cent discount if I paid

for that the next January. (Counsel here sub-

mitted invoice of Momsen-Dunnegan-Ryan to wit-

ness and asked him to look at the figures on it,

which the witness did and said:) Two per cent, ten

days—well, I made a mistake. I have stated that

I have lived in the United States for a period of

ten years, just about. As to whether I spoke

English about as well during June of this year as I

do now, I been learning a few words, some since I

have been in court here—I learned a few words that

I did not know before, because I never was arrested

in my life. But I spoke English just about as well

as I do now, and I understood pretty thoroughly

some of the things that were told me—^not every-

thing. As to whether I understood pretty well

what the men who talked to me about ordering the

rifles said, well, they wanted some rifles. They did

not speak in English; they spoke in Spanish. I

understand Spanish pretty well. I understood

pretty well when Mr. Wren was down talking to me,

some things—he used high words and I really did

not understand some of the conversation. I did

understand what he said when he asked me where

the rifles were. I never did tell him they were all
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in the cases .at that time. And after that he didn't

tell me that the Border Patrolmen saw me take

them out; he did say something to me about that,

but I never did say anything. As to what the oc-

cassion was of his telling me that if I did not tell

him they were all there—I tell him, ''Part of these

are inside of the store and the other part, I deliver

them," and he want to know if I knew the place

where I delivered them, and I said, "Yes." No, I

didn't tell him first that I delivered them to a house,

and then after that I told him that I went down

South Main Street and then took them out to Mill-

ville and showed them the [159— 117] place

where the delivery was made to a truck, to the men
there with a truck. Describing those men that were

on the truck—they all speak pretty good Spanish,

I thought they were Mexicans. I am mighty sure

—

they spoke just as good Spanish as I can. I know a

Yaqui Indian from a Mexican; I don't think they

were Yaquis; all Mexicans every one of them. As

a matter of fact, I did not take those rifles down to

Mesquital and deliver them down at Mesquital at

the house of Antonio Molino, with Chito Valenzuela.

I did not do that. As to whether when Mr. Wren
came down to my place he used strong language on

me, well, he didn't treat me very well, you know,

really, because I never was treated like that in my
life. He kind of imposed on me, and I know he

was an authority and I have to respect him and I

told him everything I know about it. He said to

me, "You see, you are in a hell of a shape; you
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see, you are up against it. If you don't tell me
the truth about it, you will be in an awful mix,"

and I was

—

I told him, **What do you mean by

that'"? He said, "Well, I represent the Depart-

ment of Justice, and I want you to tell me exactly

the truth, what you know, and where you delivered

the guns," and I said, "Yes, I will do that," and he

said, "Well, are you willing to go with me?" and 1

said, "Yes," and I went with Mr. Wren and Mr.

Caldwell and Mr. Farrell. And I went out to this

arroyo. I went to the arroyo, I went to the place

that I delivered the guns. As to telling the jury

how I took those guns off of my car and delivered

them to the truck, I didn't take them off the car.

The men that were in the truck, waiting for us,

delivered them to the truck. The truck pulled up

alongside of the car. It pulled right along beside

the car, and that was out near Millville, southeast of

town. All that country out there is not sandy, more

or less, that place where we were is kind of a caliche

formation there, very hard rock. Not rock; it is

all caliche, that is what I understand. It is not

rock, but is not a sand place, either. The ground is

so hard that a truck would not have left a track,

and the reason they couldn't see any truck tracks

out there is because it happened to be hard ground

and the truck would not leave any tracks. I don't

know if Chito is the man who went down with me
with the rifles. He was a heavy-set man, about my
size, wearing a mustache, I think. He was a Mexi-

can, I think. [160—118]
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The defendant, at the time the Government

rested, and before putting any witnesses on the

stand in his behalf, moved the Court to instruct the

jury to return a verdict of not guilty, which motion

was renewed at the close of the case, and which

motion was as follows:

That the defendant move the Court to instruct

the jury to find the defendant not guilty, for the

following reasons:

Because no credible evidence has been introduced

to connect the defendant with the conspiracy

charged in the indictment.

Because no evidence has been introduced that

would warrant the Court in permitting a verdict

of guilty to stand.

Because the undisputed evidence shows conclu-

sively that if any military expedition was ever be-

gun, set on foot or provided or prepared for, within

the sense of the statute, it was begun, set on foot,

provided and prepared for in Mexico and was be-

ing carried on and to be carried on from Mexico

and not from the United States.

Which motion was denied when first presented,

and likewise denied when presented at the close of

the case, to each of which rulings of the Court the

defendant thereupon excepted. [161—119]

INSTRUCTION REQUESTED BY DEFEND-
ANT.

BE IT REMEMBERED, that during the trial of

this cause and at the proper time and before the
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jury retired to consider their verdict, the defendant

in writing requested the Court to give the jury the

following instruction

:

**The jury are instructed, if prior to the com-

mission of any of the acts charged in the indict-

ment, a revolution or revolt of the Yaqui Indians

was in existence in the Republic of Mexico in which

armed forces of the said Indians were in conflict

with the military forces of the Mexican govern-

ment, and if members of such armed forces of the

Yaqui Indians came to the United States for the

purpose of securing munitions of war and provi-

sions, and then returning to rejoin the forces of

such Indians in Mexico, and the defendant Gardara

furnished ammunition or provisions only for such

Indians as had come from Mexico, and intended

to return to Mexico, and not to recruit or secure

other Indians to go to Mexico, then such furnish-

ing of ammunition and provisions would not con-

stitute either a military enterprise or a military ex-

pedition as those terms are used in the statute of the

United States on which this prosecution is based,

and the defendant Gardara w^ould not be guilty of

beginning, setting on foot, or furnishing means for

any military expedition or military enterprise, and

a conspiracy merely to furnish ammunition and

provisions to Yaqui Indians who had come from

Mexico and were intending to return to Mexico

under the circumstances above mentioned, would

not be an offense against the United States.
'^

Which instruction the Court refused to give, to
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which ruling of the Court the defendant thereupon

excepted. [162—120]

Whereupon the Government rested and the de-

fendant rested, and counsel for the Government and

counsel for the defendant presented their argu-

ments to the jury.

BE IT REMEMBERED, that during the trial of

this cause further proceedings were had ; the Court

charged the jury as follows:

INSTRUCTIONS OF COURT TO JURY.

Gentlemen of the Jury, it is not my purpose to

sum up the evidence in this case; counsel have al-

ready done that. To do so might not serve any use-

ful purpose and, besides, it would not relieve you

of the responsibility of finding the facts for your-

selves.

The indictment in this case charges the defend-

ants, Jose Gandara and Esteban Borgaro, who are

now on trial, with certain other persons therein

mentioned, with the commission of an offense in

violation of Section 37 of the Penal Code of the

United States. That Section is as follows: "If

two or more persons conspire either to commit any

offense against the United States or to defraud the

United States in any manner, or for any purpose,

and one or more of such parties do any act to effect

the object of the conspiracy, each of the parties to

such conspiracy shall be fined not more than ten

thousand dollars or imprisoned not more than two

years, or both.
'

'

Thus you will observe that the specific offense
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with which these defendants stand charged is that

of a conspiracy, and if they are convicted, or either

of them is convicted, he or they will be subject to

punishment under the law I have just read. The

matter of the punishment, of course, is a matter for

the court,—an unpleasant duty, frequently. Gentle-

men, but it devolves upon the Court.

The court is made by the law the Judge of the

law and the jurors are made the Judges of the

facts. It is your duty to pass upon the facts, and

the issue for you to determine in this case is the

guilt or innocence of these two defendants now on

trial. [163—121]

The indictment alleges that the object of the con-

spiracy, or, rather, the indictment alleges that the

defendants ''did knowingly, willfully, unlawfully,

feloniously and corruptly conspire, combine, con-

federate and agree together and with divers other

persons whose names are to the Grand Jurors un-

known, to commit an offense against the United

States of America, to wit, the offense of knowingly,

willfully, unlawfully and feloniously beginning, set-

ting on foot and providing and preparing the means
for a certain military enterprise to be carried on

from the State of Arizona, within the United States

of America, against the territory of a certain for-

eign country, to wit, the Republic of Mexico, with

whom the United States, throughout said period of

time, were at peace, which said offense is defined

by Section 13 of the Federal Penal Code, that is to

say, at the time and place aforesaid, the said de-

fendants did conspire to set on foot and provide and
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prepare the means for an enterprise, having for its

object the inciting of armed rebellion, in the Re-

public of Mexico, and of the citizens of said Re-

public of Mexico, against the Government and

authority there, and the furnishing of arms, muni-

tions, supplies and money for carrying on and sup-

porting such rebellion, and an enterprise which

was to be carried on from Tucson, Arizona, afore-

said, by the said defendants devising the plans of

the same there. The said conspiracy, combination,

confederation and agreement was continuously,

throughout all of the times in this indictment men-

tioned, in operation and existence." "And the

Grand Jurors, on their oaths, do further represent

that in furtherance of said conspiracy, and to effect

the object and purpose thereof, and on or about the

25th day of May, 1927, near Tucson, in the State

and District aforesaid, the said defendants Jose

Gandara and Bishop Navarette did meet with cer-

tain Yaqui Indians and did urge said Yaqui Indians

to band together and form a warlike enterprise, and

did urge, exhort and entice said Yaqui Indians to

prepare to enter the said Republic of Mexico from

the said State of [164—122] Arizona under the

leadership of the said Jose Gandara, and to make

war upon the said Republic of Mexico," and to

commit and do other overt acts set forth in the in-

dictment, which were read to you at the beginning

of the trial, and which you will be free to read when

you retire to consider your findings—and you will

be furnished with the original indictment for that

purpose. I think it is unnecessary that I should
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read them, in view of these facts.

Now, bear in mind that the offense with which

these defendants are charged is that of a conspir-

acy. It is alleged and claimed by the Government

that the offense which they conspired to commit was

a violation of Section 13 of the Criminal Code, and

it is alleged in the indictment that they did conspire

to violate the law of the United States in that they

did conspire to violate said Section 13.

Now, in order for you to properly determine the

issue of the guilt or innocence of the defendants in

this case, it will be necessary that I read that sec-

tion of the law to you and explain what it takes to

constitute the offense under that law. That section,

as amended, is as follows

:

''Whoever, within the territory or jurisdiction of

the United States or any of its possessions, know-

ingly begins or sets on foot, or provides or pre-

pares a means for or furnishes the money for, or

who takes a part in, any military or naval expedi-

tion or enterprise to be carried on from thence, '^

—

that is, from the United States—"against the terri-

tory or dominion of any foreign prince or state, or

of any colony, district or people with whom the

United States is at peace, shall be punished" as

therein provided.

You will observe. Gentlemen, that the enumerated

acts which constitute the offense under this Section

13, are all in the disjunctive. To begin the military

expedition spoken of is an offense within the stat-

ute. To begin it is to do the first act which may
lead to the enterprise. The offense is consummated
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by any overt act [165—123] which shall be a com-

mencement of the expedition, though it should not

be prosecuted. Or, if an individual shall "set the

expedition on foot," which is scarcely distinguish-

able from beginning it. To set it on foot may im-

ply some progress beyond that of beginning it.

Any combination of individuals to carry on the ex-

pedition is "setting it on foot" and the contribution

of money or anything else which shall induce such

combination may be a beginning of the enterprise.

To provide the means for such an enterprise is

within the statute. To constitute this offense, the

individual need not engage personally in the ex-

pedition. If he furnish the munitions of war, pro-

visions, transportation, clothing, or any other neces-

saries to men engaged in the expedition, he is guilty,

for he provides the means to carry on the expedi-

tion.

It must be a nation or people with whom we are

at peace. "In passing the above law. Congress has

performed a high national duty"—and in quoting

this I am reading from a charge of one of the

Judges of the Supreme Court. "A nation, by the

laws of nations, is considered a moral being, and

the principle which imposes moral restraints on

the conduct of an individual applies with greater

force to the actions of a nation."

"Justice," says Vattel—who, by the way, was one

of the great authorities on International Law and

wrote a celebrated work on International Law—"is

the basis of society, the sure bond of all commerce.

Human society, far from being an intercourse of
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assistance and good offices, would be no longer any-

thing but a vast scene of robbery, if there were no

respect to this virtue, which secures to every one his

own.'^

"It is still more necessary between nations than

between individuals, because injustice produces

more dreadful consequences in the quarrels of these

powerful bodies politic, and it is still more difficult

to obtain redress." [166—124]

"Before a jury can convict, it must be proved

to their satisfaction that the expedition or enter-

prise was in its character military; or, in other

words, it must have been shown by competent proof

that the design, the end, the aim, and the purpose

of the expedition, or enterprise, was some military

service, some attack or invasion of another people

or country, state or colony as a military force."

"This statute does not require any particular

number of men to band together to constitute the

expedition or enterprise one of military character.

There may be divisions, brigades and regiments, or

there may be companies or squads of men. Mere

numbers do not conclusively fix and stamp the char-

acter of the expedition as military or otherwise. A
few men may be deluded with the belief of their

ability to overturn an existing government or em-

pire, and laboring under such delusion, they may
enter upon the enterprise. * * * Evidence

showing that the end and objects were hostile to

or forcible against a nation at peace with the United

States characterizes it, to all intents and purposes,

as a military expedition or enterprise."
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The words ^'military enterprise," while including

a military expedition, have been held by the Su-

preme Court to give a wider scope to the statute

than the latter term, and that a military enterprise

may consequently include various undertakings by

single individuals, as well as by a number of per-

sons. It has been held that this Section does not

require that the expedition should have actually set

out or any particular number of men, the crime

being completed by the organization only. The

words, ''to be carried on from thence" are employed

in the sense of carrying out, or forward, "from

thence.
'

'

Reading again from a case considering this stat-

ute, "The statute defines the offense disjunctively

as committed by every person who, within the terri-

tory or jurisdiction of the United States, know-

ingly begins, or sets on foot or provides or prepares

[167—125] a means for, or furnishes the money

for, or who takes part in, any military or naval ex-

pedition or enterprise to be carried on from thence,

against the territory or dominion of any foreign

state, district or people with whom the United

States is at peace."

"Begin is to do the first act, to enter upon; to be-

gin an enterprise is to take the first step; the ini-

tiatory movement of an enterprise, the very forma-

tion and commencement of an expedition. To 'set

on foot' is to arrange, to place in order, to set for-

ward, to put in way of being ready. To provide is

to furnish and supply ; and ' to procure means ' is to

obtain, bring together, put on board, to collect."
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''The beginning, the setting on foot, or the pro-

viding or procuring materials for such an expedi-

tion or enterprise must be within the territory or

jurisdiction of the United States, and to be carried

on from thence, against the territory or dominions

of some foreign state, colony, district or people,

with whom the United States were at peace."

''A single individual may begin or set on foot a

military expedition or enterprise, and a single in-

dividual may provide or prepare the means for

such an expedition or enterprise."

"Everything must have a beginning."

So much for the section which these defendants

are charged with conspiring to violate.

And I might add here, Gentlemen, that the Mexi-

can Government is not on trial in this case. The

Government of the United States is now and was,

during all of May and June of this year, at peace

with Mexico. And this is true, regardless of the

fact, if it be a fact, that occasionally the relations

between them call for conversations or conferences.

And citizens of the United States and residents

thereof who are not citizens should be careful to do

nothing that might tend to disturb our friendly re-

lations with that nation. [16^8—126]

While this is true, only those who are proven

guilty of a violation of this statute should be con-

victed.
, ^- ,

Having explained to you the law which these de-

fendants are charged with having conspired to vio-

late we now will consider the conspiracy charge set

forth in the indictment.
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A conspiracy consists of a combination between

two or more persons for the purpose of accomplish-

ing a criminal or unlawful object, and in this con-

nection I charge you, as a matter of law, that the

objects of the conspiracy charged in the indictment,

that is, the violation of this neutrality law which I

have just read to you, were unlawful objects. And
this is true, notwithstanding the fact, if it be a fact,

that a number—I believe the number was admitted

to be between one hundred and forty and one hun-

dred and fifty Yaqui Indians, may have come to the

United States for the purpose of procuring arms

and ammunition or may have been recently engaged

in making war on the Republic of Mexico, in Mex-

ico, before they arrived in the United States.

The conspirac}^ is alleged to have been formed

between the first day of May, 1927, and the 20th

day of June, 1927. June 19th, therefore, is the

last day of the alleged period of the conspiracy.

''In all cases of conspiracy, the act of one con-

spirator, in the prosecution of the enterprise, is

considered the act of all, and is evidence against

all. But only those acts and declarations are ad-

missible under this rule, which are done and made

while the conspiracy is pending, and in furtherance

of its object."

After the conspiracy has come to an end, whether

by success or failure, the admissions of one conspir-

ator, by way of narrative of past facts or events,

are not admissible in evidence against the others.

Evidence of acts and declarations made by Gandara
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or any other person after June 19th are not admis-

sible against the defendant Borgaro, and should not

be considered against him, nor are they admissible

against Gandara as testimony tending to establish

or proof of a conspiracy, but acts and declarations

made by Grandara after [169—127] June 19th

are admissible against him solely for the purpose

of throwing light upon his acts and conduct dur-

ing the existence of the conspiracy, if there was a

•conspiracy, as charged in the indictment, between

the first day of May, 1927, and the 20th day of

June, 1927, as admissions against interest. [170

—

128]

You will observe. Gentlemen, that the indictment

alleges that the conspiracy was formed among Jose

Gandara, Esteben Borgaro, Junior, Antonio Val-

enzuela, alias Chito Valenzuela, and Bishop Nava-

rette and the charge is that they did combine and

confederate together to violate the laws of the

United States, and with divers other persons, whose

names are to the Grand Jurors unknown, so that

in order to convict, in the event that you do not find

both of these defendants g-uilty of the conspiracy

you might find one of them guilty—in other words,

if these two men did not conspire, as charged in the

indictment, between themselves, but you believe

that one of them did conspire with one of the other

persons named in the indictment, or with those

whose names are to the Grand Jurors unknown,

—

for instance, one or more of the Yaqui Indians

—

then, one of the defendants may be found guilty,

the one so conspiring, and the other acquitted.
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In other words, if the defendant Gandara con-

spired with the Yaqui Indians or any other person

and not with Borgaro, he might be convicted and

Borgaro acquitted, and if Borgaro conspired with

Chito Valenzuela, knowing that conspiracy and the

object thereof, or with any other person other than

Gandara, he might be convicted.

To sustain a charge of conspiracy, the Govern-

ment need not furnish direct proof of the unlawful

plan or agreement, that is, an eye-witness, but such

charge may be sustained by evidence showing a con-

cert of action in the commission of an unlawful act,

or by proof of other facts from which the natural

inference arises that the unlawful overt act was in

furtherance of a common design of the alleged con-

spirators.

The offense charged in the indictment depends in

no way upon the success of the conspiracy. It is

not at all necessary that the object of the conspir-

acy be accomplished. It does not follow that be-

cause a conspiracy to commit an unlawful act em-

braces an unsuccessful attempt, it is not a crime

punishable imder the law. The conspiracy is the

offense which the statute defines without reference

to whether the crime which the conspirators have

conspired to commit is consummated. [171—129]

It is not necessary, in order to constitute a con-

spiracy, that all of the conspirators should have

agreed upon the unlawful object to be accomplished

at one and the same time. And likewise, it is not

necessary to constitute a conspiracy, that two or
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more persons should meet together and enter into

any explicit or formal agreement for the unlawful

scheme, or that they should directly, or by words or

in writing, state what the unlawful scheme is to be,

and the details of the plans or means by which the

unlawful combination is to be made effective. It is

sufficient if two or more persons in any manner, or

through any contrivance positively or tacitly come

to a mutual understanding to accomplish a common

and unlawful design. A tacit understanding is

one which, although not expressed, arises from the

nature of things. A mere agreement or combina-

tion to effect an unlawful purpose not followed by

an act done by either of the parties to carry into

execution the object of the conspiracy, does not con-

stitute the offense. There must be both the unlaw-

ful agreement or combination and an act or acts

done by one or more of the parties to effect the il-

legal object or design agreed upon to make the of-

fense punishable under the statute.

In other words, the Government must show, first,

the conspiracy or acts from which the conspiracy

may be inferred or arrived at, and it then must

prove what is known as the overt act was done to

carry into effect or to consummate the object of the

conspiracy. The Government has alleged in the in-

dictment that these defendants committed ten overt

acts in furtherance of the conspiracy. It is not

necessary that the Government should prove that

they did commit all ten of these acts. It will be

sufficient, if the conspiracy is established, if the

Government were to prove that one overt act, men-
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tioned in the indictment, was committed, and while

only ten have been alleged and only one needs to be

proven, others not mentioned in the indictment may
be proven.

The elements of the crime of conspiracy are:

One, an object to be accomplished, which in this

case must be the commission of an offense against

the United States; a violation of Section 13 of the

Penal Code, the neutrality law which I have just

read; two, a plan or scheme embodying the means

to accomplish the object and, three, an agreement

or understanding between two or more persons,

[172—130] whereby they become definitely com-

mitted to co-operate for the accomplishment of the

object by the means embodied in the scheme, or by

any effectual means. Fourth, an overt act, set forth

in the indictment, by one or more of the conspira-

tors to effect the objects of the conspiracy. As I

said before, those overt acts are set forth in the in-

dictment and are numbered from one to ten, inclu-

sive.

To require an overt act to be proven against

every member of the conspiracy, or a distinct act

connecting him with the combination, would not

only be an innovation upon established principles

but would render most prosecutions for the offense

nugatory.

Guilty connection with the conspiracy may be es-

tablished by showing association by the persons ac-

cused in and for the purpose of prosecution of the

illegal object. Each party must be actuated by an

intent to promote the common design, but each may
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perform separate acts or hold distinct relations in

forwarding that design.

And on the question of intent, it is the law that

the intent with which an act is committed, being but

a mental state of the parties accused, direct proof

of it is not required nor, indeed, can it be ordinarily

shown, but it is generally derived from and estab-

lished by all the facts and circumstances attending

the doing of the act complained of, as disclosed by

the evidence, and in order for you to determine in

this case, the question of the intent,—the intent

with w^hich one of the overt acts was performed,

for instance,—you may look to all the evidence in

the case. There must be an intentional participa-

tion in the transaction or transactions, or some of

them, with a view to furthering the common design

and purpose. If persons work together, though

performing separate acts, to advance an unlawful

scheme, having its promotion in view and actuated

by the common purpose of accomplishing the un-

lawful end, they are conspirators.

You have already gathered from w^hat I have

said. Gentlemen, that where several parties con-

spire or combine together in a conspiracy, each is

criminally responsible for any act of his associate

or associates done to effect the [173^—131] object

of the crime. In such cases, in contemplation of

law, the act of one is the act of all. That is, of

course, limited to the time during the existence of

the conspiracy, and I have already charged you

that any statement made by one of the defendants,

in the absence of the other defendant, after the ter-
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mination of the conspiracy, was not evidence against

the absent defendant nor is it evidence against the

defendant who made the statement as to the forma-

tion of the conspiracy, but as admissions against in-

terest, tending to establish, tending to throw light

upon what acts were done and the effect of such

acts during the period of the conspiracy.

One person alone cannot be convicted of a con-

spiracy. Two may be. One may, provided that

another or others are shown to be guilty with him,

although not at the time on trial. In other words,

in this case, if you come to the conclusion that only

one of the defendants conspired with one of the ab-

sent defendants, or one of the persons whose names

are unknown to the Grand Jurors, you can convict

the one defendant and acquit the other; but if you

believe that they conspired between themselves and

any of the other persons mentioned and referred

to and believe that beyond a reasonable doubt, you

can return a verdict of guilty as to both.

The adequacy of the evidence in prosecutions for

criminal conspiracy, to prove the existence of such

a conspiracy, like other questions of the weight of

evidence, is a question for the jury.

One may join a conspiracy either at the time it

is formed or thereafter, and he may join it by acts

or words. One may unlawfully join a conspiracy

even though he does not know all his co-conspira-

tors, and if one knowingly and unlawfully joins a

conspiracy which has already been formed by

others, knowing the objects thereof, he thereby

adopts all the acts and declarations of his co-con-
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spirators done or made for the purpose of accom-

plishing the object of the conspiracy, whether they

are so done or after he so joins the conspiracy.

And of course, as I have said before, when the joint

enterprise is at an end, [174—132] whether 'by

accomplishment, or by abandonment, no one of

those engaged therein may, by any subsequent acts

or declaration affect the others.

The charge of conspiracy is limited by the terms

of the indictment itself. The indictment here

charges but one combination or conspiracy, how-

ever diverse its objects, and no defendant could be

convicted thereunder unless he was shown to be a

member of or party of that conspiracy.

Furthermore, the scope of a conspiracy must be

gathered from the testimony and not from the aver-

ments of the indictment. The latter may limit the

scope, but cannot extend it.

It is claimed by the defendants on trial in this

case that there was no conspiracy at any time.

This presents a question of fact for you to deter-

mine.

The granting or refusing to grant motions to dis-

miss as to any of the defendants in this case, must

not be taken by the jury as indicating in any way

the opinion of the Court as to the guilt or inno-

cence of any of the defendants now on trial, and

you should entirely disregard the same in arriving

at your verdict. Each defendant has the right to

have the evidence separately considered and applied

to him.
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The indictment is a mere formal accusation

against the defendants. It is no evidence of their

guilt. It does not impair the presumption of inno-

cence and no juror should permit himself to be in-

fluenced against the defendants because of or on

account of said indictment.

In order to convict the defendants, or either of

them, of the crime charged in the indictment, it is

incumbent upon the United States to satisfy you be-

yond a reasonable doubt of the truth of every ma-

terial allegation of the indictment. The law raises

no presumption against the defendants, but every

presumption of the law is in favor of their inno-

cence. This presumption of innocence continues

throughout the trial and until such time, if there

be such a time, as the jury finds that they have been

proven guilty, beyond a reasonable doubt. When
that time arrives in the case, if it does arrive, then

that presumption of innocence no longer prevails.

[175—133]

Any Yaqui Indians participating with the de-

fendant Gandara in any arrangement for furnish-

ing arms or munitions if such was in violation of the

laws of the United States, would be what in law is

termed an accomplice. If any of the witnesses tes-

tifying for the Government are of that class, they

are accomplices. The testimony of an accomplice,

while admissible and to be considered by the jury

for whatever they may think it worth, if anything,

should not under ordinary circumstances be the

sole basis of a conviction, by the jury, before con-
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victing upon the uncorroborated testimony of ac-

complices, should consider very carefully the testi-

mony of such accomplices and not convict on such

testimony unless they are thoroughly satisfied be-

yond a reasonable doubt of the truth of such testi-

mony.

As I stated before, before you can find the de-

fendants, or either of them, guilty, you must find

their or his guilt beyond a reasonable doubt. A
reasonable doubt, as applied to evidence in criminal

cases, is such a doubt as you may entertain as rea-

sonable men, after a thorough review and consid-

eration of all the evidence, a doubt for which a rea-

son arising from the evidence, or the want of evi-

dence, exists. It is not a mere possibility of a

doubt, an imaginary doubt, but a serious, substan-

tial, well-founded doubt, growing out of the evi-

dence, or the want of it, in the case. While it is

true that the Government is required to prove the

guilt of the defendant or defendants beyond a rea-

sonable doubt, it is not required to prove his or

their guilt to a mathematical certainty. Such a

thing as mathematical certainty cannot exist in the

enforcement of law. Proof of this character is

rarely obtainable in human investigations. All that

courts and juries can act upon is belief to a moral

certainty. It has been said that ever^lhing relat-

ing to human affairs and depending upon mortal

testimony is open to some possible or imaginary

doubt.

There are two classes of evidence recognized and

admitted in courts of justice, upon either of which
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juries may lawfully find an accused guilty of crime.

One is direct or positive testimony of an eye-wit-

ness to the transaction or the commission of the

crime, and the other is proof by testimony of

[116—134] a chain of circumstances pointing suffi-

ciently strong to the commission of the crime by the

defendant and which is known as circumstantial

evidence. Such evidence may consist of plans laid

for the commission of the crime, or any other acts,

declarations or circumstances admitted in evidence,

tending to connect the defendant or defendants

with the commission of the crime. Circumstantial

evidence is proof of certain facts and circumstances

in any certain case, from which the jury may infer

other and connected facts, which usually and rea-

sonably follow according to the common experience

of mankind.

Crime may be proved by circumstantial evidence

as well as by direct testimony of eye-witnesses;

but the facts and circumstances in evidence should

be consistent with each other and with the guilt of

the defendant, and wholly inconsistent with any

reasonable theory of the defendant's innocence. In

circumstantial evidence it is not necessary that each

circumstance relied upon be proved by the same

weight and force of evidence, and be as convincing

in its conclusiveness of guilt as though it were the

main issue in the case, but the circumstances may be

combined together and thereby give strength to

each other. As to the weight and sufficiency of

such evidence, that is a matter for the jury to deter-

mine.
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I charge you, Gentlemen, that you are made by

law the sole judges of the facts in this case and of

the credibility of each and all of the witnesses who

have testified before you, and of the weight you

will give to the testimony of the several witnesses

who have testified in the case.

In determining the credibility of any witness

and the weight you will give to his testimony, you

have the right to take into consideration his man-

ner and appearance while giving his testimony,

his means of knowledge, any interest or motive

which he may have in the result of the case, if any

be shown, and the probability or improbability of the

truth of his statement, when considered in connec-

tion with all the other facts and circumstances in

the case. If you believe any witness has wilfully

sworn falsely as to any material fact [177—135]

in the case, then you have the right to entirely dis-

regard the testimony of such witness, except in so

far as his statements may be corroborated by other

credible evidence in the case and by the facts and

circumstances in evidence.

The law permits the defendants, at their own re-

quest, to testify in their own defense. The defend-

ants herein have availed themselves of this right.

Their testimony is before you, and should be con-

sidered as the testimony of any other witness, tak-

ing into consideration the fact that they are the de-

fendants and are interested in the result of this

trial, and, if convicted, will be required to suffer

whatever punishment the court may under the cir-

cumstances of the case, feel constrained to impose.
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They should not, however, be disbelieved merely be-

cause they are the defendants, and interested.

You will consider all of the testimony, look at it

from a reasonable standpoint, and take into consid-

eration all the facts and determine what credit

should be given to the testimony of the several wit-

nesses. It is for you to determine whether any of

them have wilfully sworn falsely, or whether they

have withheld the facts, or perverted the facts and,

if so, their motive or purpose in so doing.

I wish to further say that no opinion expressed

by the Court, or comment made by the Court, if it

carries with it an opinion regarding the facts,

should be given any consideration by the jury in

determining what the facts are, for you and you

alone are the sole judges of the facts. The Court

instructs you as to the law and it is your duty to

follow the instructions of the Court, but the Court

expresses no opinions as to the facts You must

find the facts for yourselves.

I now submit the case to you, Gentlemen, remind-

ing you of its importance. If the evidence of the

defendants^ guilt is not entirely clear, then they

should certainly be acquitted, and if it is entirely

clear, they should certainly be convicted. No sym-

pathy or prejudice must be allowed to influence you

in passing on this case. You will render your ver-

dict of guilty or not guilty and let the consequences

be what they may. You are concerned only in the

proper enforcement of the law and protecting those

who are on trial. [178—136]
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BE IT REMEMBERED that during the trial

of this cause further proceedings were had as fol-

lows:

The COURT.—^Any exceptions to the charge?

Mr. HILZINGER.—You asked us to call your

attention with reference to Mr. Borgaro in the

course of his business as a merchant, making sale.

The COURT.—I omitted that, but I had made

a note of it. Gentlemen of the Jury, it is not a

crime for anyone to sell, in the United States, rifles

or ammunition in the ordinary course of business.

Whether the sales made by the defendant Borgaro

were in the ordinary course of business is for the

determination of the jury, from all of the evidence,

direct and circumstantial.

The COURT.—Any exceptions?

Mr. BARRY.—If your Honor please, I under-

stand that the requested instruction Number One,

which we asked be given with reference to the law

as based on the Trumbull case, has not been given,

and we except to the refusal to give that instruc-

tion.

The COURT.—You may have that exception.

Mr. RICHEY.—Does that include each of the

defendants ?

The COURT.—It does.

The COURT.—Gentlemen, four forms of ver-

dict have been prepared. If you find the defend-

ant Esteban Borgaro, Jr., guilty, you will use this

form of verdict,—"We, the jury, duly empaneled

and sworn in the above entitled action, on our
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oaths do find the defendant guilty in the manner
and form as charged in the indictment."

If you do not believe that his guilt has been es-

tablished beyond a reasonable doubt, the form of

your verdict will be,
—"We, the jury, duly em-

paneled and sworn in the above-entitled action,

upon our oaths do find the defendant not guilty."

Similar forms of verdict will be furnished you

for the defendant Gandara.

You will cause your verdict to be signed by your

foreman, whom you will select upon going into

your room, and of course you understand, in crimi-

nal cases, all verdicts must be unanimous. I will

now give you the indictment [179^—137] and

also the forms of verdict, which you will take to

the jury-room, and you will occupy the room to

the right side, which has been provided for you.

You will also as a matter of form sign a verdict

of not guilty as to the defendant Navarette, the

Court having determined that the evidence against

him is not sufficient to establish his guilt as a con-

spirator.

Thereupon the jury retired in custody of the

marshal to consider their verdict, and subsequently

returned into court, and returned the verdict

shown in the transcript herein, to which reference

is made.

BE IT REMEMBERED, that the above and

foregoing sets out truly and correctly all of the

evidence introduced upon the trial of this cause, and
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truly and correctly sets out the matters and things

and proceedings involved in this cause, and the de-

fendant respectfully prays that this his bill of excep-

tions be by the Court settled, allowed, approved,

signed and ordered filed, and made a part of the

record herein.

JAMES D. BARRY,
W. H. FRYER,

Attorneys for Defendant. [180—138]

CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

On this 27 day of April, A. D. 1928, the above

and foregoing bill of exceptions having been pre-

sented to me, and having been by me found to be

correct, it is hereby in all respects settled, ap-

proved, allowed, signed and ordered filed and made

a part of the record in this cause.

WM. H. SAWTELLE,
United States District Judge for the District of

Arizona.

[Indorsements]: Filed Apr. 27, 1928. [181—

139]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To thie Clerk of the United States District Court

for the District of Arizona.

You mil please prepare a transcript of the rec-

ord in the above-entitled cause to be filed in the
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office of the Clerk of the United States Circuit

Court of Appeals for the Ninth Circuit under the

writ of error of said Court in said cause, and in-

clude in said transcript th;e following proceedings,

pleadings, papers, records and files, to wit:

Indictment

;

Transcript of minute entries;

Bill of exceptions, including charge of Court to

jury;

Defendant's special requested instruction, No. 1;

Verdict of jnry;

Judgment and sentence;

Assignments of error;

Petition for writ of error;

Order allowing writ of error;

Writ of error bond or cost bond;

Order fixing amount of bail bond;

Appearance bond on writ of error;

Writ of error;

Citation

;

Praecipe for transcript of record; [182]

Stipulations for extension of time to file bill of

exceptions

;

Orders extending time to file bill of exceptions;

Stipulations for extension of time for filing rec-

ord and docketing cause in the Circuit Court

of Appeals;

Orders extending time for filing record and docket-

ing cause in the Circuit Court of Appeals

—and all other records, entries, pleadings, proceed-

ings, papers and filings necessary or proper to
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make a complete record upon said writ of error

in said cause.

JAMES D. BARRY,
W. H. FRYER,

Attorneys for Defendant.

Service of a copy of the foregoing praecipe is

hereby admitted this 23 day of April, 1928.

CLARENCE V. PERRIN,
Assistant U. S. District Attorney.

[Indorsements]: Filed Apr. 23, 1928. [183]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Arizona,—ss.

I, C. R. McFall, Clerk of the District Court of

the United States for the District of Arizona, do

hereby certify that I am the custodian of the rec-

ords, papers and files of said court, including the

records, papers and files in the case of the United

States of America, Plaintiff, versus Jose Gandara,

Defendant, No. C—3446 (Tucson).

I further certify that the attached pages, num-

bered one to one hundred and eighty-three, inclu-

rdve, contain a full, true and correct transcript

of the proceedings in said case and of all papers

filed therein, together with the indorsements of

fiUng thereon, called for and designated in the
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praecipe filed in said case and made a part of the

transcript attached hereto, as the same appear

from the originals of record and on file in my office

as such Clerk in the city of Tucson, State and

District aforesaid.

I further certify that the Clerk's fee for pre-

paring, and certifying to, this said transcript

amounts to the sum of Thirty-eight and 20/100

($38.20) Dollars, and that said sum has been paid

to me by counsel for the defendants.

I further certify that the original writ of error

and citation issued in said cause, together with the

original orders made and signed by the Judge of

said court enlarging the time to docket this case

with the United States Circuit Court of Appeals,

Ninth Circuit, from January 2, 1928, until May 10,

1928, are hereto attached and made a part of this

record.

WITNESS my hand and the seal of said court,

this 30th day of April, A. D. 1928.

C. R. McFALL.
[Seal] C. R. McFALL,

Clerk United States District Court for the Dis-

trict of Arizona.

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING FEBRUARY 1, 1928, TO FILE
RECORD AND DOCKET CAUSE.

Upon motion of counsel for the defendant, Jose

Gandara, and for good cause shown,

—
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IT IS ORDERED by the Court that the time

for filing the record of said cause and docketing

the same in th'e Circuit Court of Appeals of the

Ninth Circuit be, and it is hereby, extended to and

including the 1st day of February, 1928.

Dated at Tucson, Arizona, this 30th day of De-

cember, 1927.

WM. H. SAWTELLE,
Judge of Said Court.

[Endorsed] : Filed Dec. 30, 1927.

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING MARCH 1, 1928, TO FILE REC-
ORD AND DOCKET CAUSE.

Upon motion of counsel for the defendant, Jose

Gandara, and for good cause shown,

—

IT IS ORDERED by the Court that the time for

filing the record of said cause and docketing the

same in the Circuit Court of Appeals of the Ninth

Circuit be, and it is hereby, extended to and in-

cluding the 1st day of March, 1928.

Dated at Tucson, Arizona, this 14th day of Janu-

ary, 1928.

WM. H. SAWTELLE,
Judge of Said Court.

[Endorsed] : Filed Jan. 11, 1928.
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING MARCH 31, 1928, TO FILE REC-
ORD AND DOCKET CAUSE.

Upon motion of counsel for the respective par-

ties above named, and for good cause shown,

—

IT IS ORDERED by the Court that the time

for filing the record of said cause and docketing

the same in the Circuit Court of Appeals of the

Ninth' Circuit be, and it is hereby, extended to and

including the 31st day of March, 1928.

Done at Tucson, Arizona, this 29th day of Feb-

ruary, 1928.

WM. H. SAWTELLE,
Judge of the United States District Court for the

District of Arizona.

[Endorsed] : Filed Feb. 29, 1928.

"[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING MAY 1, 1928, TO FILE RECORD
AND DOCKET CAUSE.

Upon motion of counsel for the respective par-

ties above named, and for good cause shown,

—

IT IS ORDERED by the Court that the time

for filing the record of said cause and docketing

the same in the Circuit Court of Appeals of the
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Ninth Circuit be, and it is hereby, extended to and

inckiding the 1st day of May, 1928.

Done at Tucson, Arizona, this 4th day of April,

1928.

WM. H. SAWTELLE,
Judge of the United States District Coui-t for the

District of Arizona.

[Endorsed] : Filed Apr. 4, 1928.

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING MAY 10, 1928, TO FILE REC-
ORD AND DOCKET CAUSE.

Upon motion of counsel for the respective par-

ties above named, and for good cause shown,

—

IT IS ORDERED by the Court that the time for

filing the record of said cause and docketing the

same in the Circuit Court of Appeals of the Ninth

Circuit be, and is hereby, extended to and including

the 10th day of May, 1928.

Done at Tucson, Arizona, this 30th day of April,

A. D. 1928.

WM. H. SAWTELLE,
Judge of the United States District Court for the

District of Arizona.

[Endorsed] : Filed Apr. 30, 1928.
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[Title of Court and Cause.]

CITATION ON WRIT OF ERROR.
The President of the United States, to the United

States of America, Defendant in Error,

GREETING:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirty days from the date hereof,

pursuant to a writ of error sued out and filed in

the office of the Clerk of the District Court of the

United States for the District of Arizona, in the

cause wherein Jose Gandara is plaintiff in error

and the United States is defendant in error, to show

cause, if any there be, why the judgment in said

writ of error mentioned should not be corrected, and

why speedy justice should not be done to the parties

in that behalf.

WITNESS, the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the United States,

this the 3d day of December, in the year of our Lord

one thousand nine hundred and twenty-seven.

WM. H. SAWTELLE,
United States District Judge.

[Seal] Attest: C. R. McFALL.
Clerk of the United States District Judge.

I hereby, this the 3d day of December, A. D. 1927,

accept due personal service of the foregoing cita-
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tion, on behalf of the United States of America, de-

fendant in error.

United States Attorney for the District of Ari-

zona.

CLARENCE V. PERRIN,
Assistant United States Attorney.

[Endorsed] : Filed Dec. 3, 1927.

United States Circuit Court of Appeals for the

Ninth Circuit.

The United States of America,

Ninth Judicial Circuit,—ss.

WRIT OF ERROR.

The President of the United States, to the Honor-

able Judge of the District Court of the United

States, for the District of Arizona, GREET-
ING:

Because in the record and proceedings, as also

in the rendition of the judgment of a plea which is

in the said District Court of the United States,

before you, or some of you, between Jose Gandara,

plaintiff in error, and the United States of Amer-

ica, defendant in error, manifest error hath hap-

pened, to the great damage of the said Jose Gan-

dara, as by his complaint appears, we, being willing

that error, if any hath been, should be duly cor-

rected, and full and speedy justice done to the party

aforesaid in this behalf, do command you, if judg-
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ment be therein given, that then under your seal,

distinctly and openly, you send the record and pro-

ceedings aforesaid, with all things concerning the

same, to the United States Circuit Court of Appeals

for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, Califor-

nia, within thirty days from the date hereof, in the

said United States Circuit Court of Appeals, to be

then and there held, and the record and proceedings

aforesaid being inspected, the said United States

Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right,

and according to the laws and customs of the

United States should be done.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the United States,

the 3d day of December, in the year of our Lord

one thousand nine hundred and twenty-seven.

[Seal] C. R. McFALL,
Clerk of the District Court of the United States,

for the District of Arizona.

Allowed this the 3d day of December, A. D. 1927.

WM. H. SAWTELLE,
U. S. District Judge.

The answer of the Judge of the District Court

of the United States for the District of Arizona, to

the within writ of error:

As within commanded, I certify under the seal

of my said District Court, in a certain schedule to

this writ annexed, the record and all proceedings

of the plaintiff whereof mention is made within,
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with all things touching the same, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, within mentioned, at the day and place within

contained.

By the Court.

C. R. McFALL.
[Seal] C. R. McFALL,

Clerk U. S. District Court for the District of Ari-

zona.

[Endorsed] : Filed Dec. 3, 1927.

[Endorsed]: No. 5483. United States Circuit

Court of Appeals for the Ninth Circuit. Jose Gan-

dara. Plaintiff in Error, vs. United States of Amer-

ica, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States District

Court of the District of Arizona.

Filed May 3, 1928.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




